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Memorandum of POINTS AND AUTHORITIES in support of petitioner’s mOTION FOR JUDGMENT ON THE PLEADINGS OR, IN THE ALTERNATIVE, SUMMARY JUDGMENT BASED ON PETITIONER’S JUVENILE STATUS


Petitioner O.K.
 (“Petitioner”) is a Canadian citizen currently being detained at the United States detention facility at Guantánamo Bay, Cuba.  He has been charged with “war crimes” under the Military Commissions Act of 2006 (“MCA”), Pub. L. No. 109-366, 120 Stat. 2600, and his trial is set to begin in less than two months.  Petitioner was 15 years old—a juvenile—when he allegedly committed the offenses with which he has been charged.  As a result, both Petitioner’s detention as an adult enemy combatant and his referral for trial by military commission under the MCA violate the laws and treaties of the United States.  See 28 U.S.C. § 2241(c).


The United States has long agreed that juveniles under the age of 18 must not be used in armed combat.  It has further acknowledged that if juveniles are nonetheless so used, they must be demobilized, rehabilitated, and reintegrated into society—not treated as adults, detained with other adult combatants, and subjected to adult trials for war crimes.  The United States prominently reaffirmed these principles in 2002—after the September 11, 2001 attacks—when it signed the Optional Protocol to the Convention on the Rights of the Child on the involvement of children in armed conflict (the “Child Soldier Protocol”). TA \l "Optional Protocol to the Convention on the Rights of the Child on the Involvement of Children in Armed Conflict (\“Child Soldier Protocol\”)" \s "Optional Protocol to the Convention on the Rights of the Child on the Involvement of Children in Armed Conflict (\"Child Soldier Protocol\")" \c 2 
  As a result, after Petitioner was captured, the Government should have placed him in an appropriate juvenile detention facility away from adult combatants (as it did with most juvenile detainees at Guantánamo), and entered him into a rehabilitation and reintegration program.  Petitioner’s age at the time of his alleged offenses should also have discouraged the Government from subjecting him to any sort of trial for purported war crimes.  If the Government had nonetheless decided that such a trial was appropriate, it should have asked Congress to authorize a tribunal equipped to conduct trial in a manner appropriate to Petitioner’s juvenile status, and to impose sentences appropriate for juveniles, consistent with the goals of rehabilitation and reintegration—as was done, for example, in the Statute of the Special Court for Sierra Leone (“SCSL Statute”), available at http://www.sc-sl.org/Documents/scsl-statute.html, which the United States strongly supported, or in the Juvenile Delinquency Act (“JDA”), 18 U.S.C. §§ 5031 et seq.


But none of this happened.  Instead, Petitioner has, for the past six years, been detained as an adult.  He has never been purposely segregated from the adult population at Guantánamo, but rather has been kept in detention together with adult detainees.  Far from being designed to rehabilitate Petitioner and reintegrate him into society, the Government’s actions have exposed Petitioner to harsh interrogation techniques and other treatment wholly inappropriate for juveniles, and risked radicalizing Petitioner by subjecting him to the influence of hardened adult members of terrorist organizations.
  The proceedings before the MCA military commission are, similarly, adult proceedings that make no provision for Petitioner’s juvenile status (and, as a result, threaten to cause him further psychological harm).  Moreover, Petitioner’s military commission has no obligation, and may not even have the authority, to impose a juvenile-appropriate sentence focused on rehabilitation and reintegration.  In short, despite the clarity of the United States’ legal obligations toward juveniles detained in armed conflict, and despite its international pronouncements and commitments on this issue, Petitioner’s treatment from the start has flagrantly violated all applicable norms and laws regarding the treatment of juveniles in Government detention.  This Court should therefore grant Petitioner’s Motion for judgment on the pleadings (or, in the alternative, summary judgment), issue a writ of habeas corpus, and enter appropriate relief releasing Petitioner from all unlawful forms of custody and jurisdiction.


Specifically, Petitioner’s treatment has been not simply misguided but also illegal in at least three distinct respects, each of which entitles Petitioner to a specific form of relief.  First, Petitioner’s impending trial before an MCA military commission and his detention in anticipation of that trial violate U.S. law, because the MCA does not confer personal jurisdiction to try juveniles.  Unlike, for example, the SCSL Statute or the JDA, the MCA does not expressly confer jurisdiction over juveniles, or establish appropriately designed procedures for the exercise of that jurisdiction.  And construing the MCA to have implicitly granted juvenile jurisdiction would violate basic canons of statutory interpretation: it would contradict long-standing military law holding that the military does not have jurisdiction over minors too young to consent to military status; draw the MCA into conflict with the JDA, requiring this Court to conclude that the MCA had implicitly overruled the JDA; and conflict with the Child Soldier Protocol, a treaty the United States actively promoted, and then signed and ratified a mere four years before the MCA was enacted.  Accordingly, this Court should enter an order enjoining any MCA military commission from asserting personal jurisdiction over Petitioner, and ordering Petitioner released from pre-trial custody related to any MCA military commission trial.


Second, Petitioner’s detention as a putative “enemy combatant” is unlawful because he was a juvenile at the time he was detained.  The Combatant Status Review Tribunal (“CSRT”) examining Petitioner’s detention found that Petitioner was an “enemy combatant” subject to ongoing detention at Guantánamo Bay solely because he was “a member of, or affiliated with al-Qaeda.”  But under longstanding law-of-war principles, embodied most recently in the Child Soldier Protocol, juveniles lack the capacity to consent to military status, and thus cannot be considered valid “members” or “affiliates” of armed groups.  Because the President’s detention authority, conferred by the Authorization for the Use of Military Force (“AUMF”), is limited by, and must be exercised consistently with, the law of war, the Government lacks authority to detain Petitioner on its stated basis.  As a result, this Court should—consistent with the Secretary of Defense’s Order governing the treatment of detainees found not to be enemy combatants—order Petitioner released to the custody of his home country, Canada, which can then place Petitioner in a mandatory rehabilitation and reintegration program. 


Third, even if this Court were to conclude that Petitioner could be detained as an “enemy combatant” based on his putative membership in al-Qaeda, or even if there were some other sustainable basis for detaining Petitioner, he cannot be detained—as he has been since capture—as an adult.  Rather, the law of war requires that, as a juvenile, he be placed into an appropriate rehabilitation and reintegration program.  Petitioner’s current detention therefore exceeds the President’s authority under the AUMF, as would any future detention that was inconsistent with the fundamental requirements of rehabilitation and reintegration.  Accordingly, even if this Court declines to order Petitioner released to the custody of his home country, it should order that Petitioner be released from adult detention and placed into an appropriate rehabilitation and reintegration program.


These issues are all appropriate for summary disposition: no factual return is necessary to decide them.
  They merit prompt resolution before Petitioner is subjected to the ordeal of an adult military commission trial, and before Petitioner is subject to further detention among the adult population at Guantánamo Bay.  And—as is discussed in detail below—there is no jurisdictional or abstention-based obstacle that prevents this Court from hearing them now.

It bears emphasis that there is nothing anomalous about the relief Petitioner seeks.  The distinction between juveniles and adults is a bedrock principle not simply of the law of war, but also of United States domestic criminal law, articulated in numerous legal provisions acknowledging the limited capacity and culpability of juveniles and requiring that juveniles be treated differently than adults.  See, e.g., Roper v. Simmons, 543 U.S. 551 (2005) TA \l "Roper v. Simmons, 
543 U.S. 551 (2005)" \s "Roper v. Simmons, 543 U.S. 551 (2005)" \c 1 .  Indeed, while U.S. criminal law does not prohibit the detention of children, it does classify them differently than adults, see, e.g., 18 U.S.C. § 5031 TA \l "18 U.S.C. § 5031" \s "18 U.S.C. § 5031" \c 3 , and require that they be detained, tried, and sentenced differently than adults, see, e.g., 18 U.S.C. § 5031 et seq.  The states similarly treat juveniles differently under their criminal laws.
  These separate provisions for juveniles are based not only on the idea that juveniles are less culpable than adults, see, e.g., Thompson v. Oklahoma, 487 U.S. 815, 835 (1988) (plurality) TA \l "Thompson v. Oklahoma, 
487 U.S. 815 (1988) (plurality)" \s "Thompson v. Oklahoma, 487 U.S. 815, 835 (1988) (plurality)" \c 1 , but also on a recognition of their greater capacity for rehabilitation and reintegration into society—the same recognition that underlies the distinct treatment of juveniles under the law of war.  See, e.g., United States v. M.R.M., 513 F.3d 866, 871 (8th Cir. 2008) TA \l "U.S. v. M.R.M., 
513 F.3d 866 (8th Cir. 2008)" \s "U.S. v. M.R.M., 513 F.3d 866, 871 (8th Cir. 2008)" \c 1 ; United States v. Hill, 538 F.2d 1072, 1074 (4th Cir. 1976).


The facts of this case make particularly clear why the line between juveniles and adults drawn by the law of war and U.S. law makes sense.  According to the Government’s own charge sheet in Petitioner’s military commission trial, Petitioner was 10 years old, without any significant autonomy or ability to distance himself from his family, when his family first began to expose him to al-Qaeda officials and operations.  See Charge Sheet, U.S. v. Khadr, at ¶ 8 (Kuebler Affidavit, Exhibit 2).  According to the same charge sheet, this indoctrination continued, intensifying into active, one-on-one basic training, until Petitioner, at age 15, was captured by U.S. forces following a firefight.  Id. at ¶¶ 9-10, 12.  In light of this history, it would make little sense to conclude that Petitioner’s alleged association with al-Qaeda was fully “voluntary,” to hold him accountable for that association in the same manner as if he were an adult, or to deny him the opportunity for rehabilitation and reintegration into society.  And indeed, as set forth in detail below, both U.S. law and the law of war flatly prohibit him from being so treated.  Nevertheless, Petitioner has spent the last six years in adult detention, in open violation of these legal requirements.  This Court should now ensure that these laws are finally enforced.

FACTS AND PROCEDURAL BACKGROUND


Petitioner was captured in July 2002 following a firefight between U.S. forces and unknown Arab fighters in Khost, Afghanistan.
  At the time of his capture, Petitioner was fifteen years old.  Approximately three months later, in October 2002, Petitioner was transferred to Guantánamo Bay.  When he arrived, Petitioner was placed in adult detention facilities.  At no point was Petitioner transferred to the special camp that was established for juveniles detained at Guantánamo Bay.  Instead—presumably because Petitioner turned sixteen a few weeks before his arrival at Guantánamo—the United States has, since his arrival, consistently treated him as an adult, designating him an “enemy combatant” like the adults held at Guantánamo and detaining him in adult facilities.  See note 4 supra; see also Kuebler Affidavit ¶ 3.

In July 2004, in the wake of the Supreme Court’s decision in Rasul v. Bush, 542 U.S. 466 (2004), Petitioner filed a petition for a writ of habeas corpus with this Court, challenging the legality of his detention.  In September 2004, the Government brought Petitioner before a CSRT.  Established by Order of the Secretary of Defense, CSRTs have the authority and obligation to determine whether detainees are “enemy combatant[s]” subject to continued detention at Guantánamo Bay.  See Department of Defense Order Establishing the Combatant Status Review Tribunal (Deputy Secretary of Defense July 7, 2004) (“July 7 Order”) (attached to Kuebler Affidavit as Exhibit 6); accord Detainee Treatment Act of 2005 (“DTA”), Pub. L. No. 109-148, §1005(e)(2), 119 Stat. 2680, 2742 (codified at 10 U.S.C. § 801 note (supp. 2007) TA \s "Detainee Treatment Act of 2005 (\"DTA\"), Pub. L. No. 109-148 § 1005(e)(2), 119 Stat. 2680, 2742 (2005) (codified at 10 U.S.C. § 801(e) (supp. 2007)" ).  Petitioner’s CSRT concluded that Petitioner was “properly designated as an enemy combatant” based solely on the fact that he was “a member of, or affiliated with al-Qaida as more fully discussed in the [mostly Confidential] enclosures.”  Combatant Status Review Tribunal Decision Report Cover Sheet (“CSRT Cover Sheet”) at ¶ 3 (attached to Kuebler Affidavit as Exhibit 7).
  The unclassified summary of the CSRT’s basis for its decision reiterated the conclusion that Petitioner “is a member of, or affiliated with al-Qaida,” and that he was “properly classified as an enemy combatant because he is a member of, or affiliated with al-Qaida.”  Unclassified Summary of Basis for Tribunal Decision (“Summary Basis”) at ¶¶ 1, 7(c) (attached to Kuebler Affidavit as Exhibit 8).  Following the CSRT’s determination, Petitioner remained in detention with the general adult population at Guantánamo.  See Kuebler Affidavit ¶ 3.

In November 2005, the Government charged Petitioner with alleged “war crimes” and referred him for trial before a military commission constituted under authority of the President’s Military Commission Order Number 1 of August 31, 2005 (“MCO No.1”).  Shortly thereafter, in December, 2005, Petitioner filed a Supplemental Petition for Writ of Habeas Corpus in which he challenged both the legality of his detention and the military commission’s jurisdiction to try him.  The next year, the Supreme Court held that the military commissions established under MCO No. 1 were unlawful.  See Hamdan v. Rumsfeld, 548 U.S. 557 (2006).  Following that decision, Congress enacted the MCA, and in February 2007, the Government preferred new military commission charges against Petitioner under the MCA.  In April, 2007, these charges were referred to a military commission for trial.  Petitioner’s military commission case is currently undergoing pre-trial briefing.  A final pre-trial hearing is scheduled for September 10, 2008, and his case is set for trial on October 8, 2008.


On June 12, 2008, the Supreme Court ruled that detainees at Guantánamo Bay are entitled to prompt habeas corpus hearings to challenge their detention.  See Boumediene v. Bush, 128 S. Ct. 2229 (2008).  On July 2, 2008, this Court transferred Petitioner’s case to Judge Hogan “for coordination and management,” but “retain[ed] the case[] for all other purposes.”  Order, Khadr v. Bush, No. 04-1136 (JDB) (D.D.C. July 2, 2008).  Because the juvenile-related issues raised in this Motion are unique to Petitioner, and do not concern issues amenable to “coordination” with other habeas cases, he has filed this Motion for Judgment on the Pleadings or, in the alternative, for Summary Judgment with this Court.
  

JURISDICTION


This Court has jurisdiction under 28 U.S.C. §§ 1331, 1361, 1391, 1651, 2201, 2202, 2241, 2242; 5 U.S.C. § 702; and Article I, § 9, cl. 2 of the U.S. Constitution.

ARGUMENT

Petitioner’s trial before an MCA military commission and ongoing detention as an “enemy combatant” are both contrary to law.  This Court should therefore grant Petitioner’s Motion, issue a Writ of habeas corpus, and release him from all unlawful jurisdiction and detention.


As a threshold matter, this Court has jurisdiction to hear Petitioner’s claims.  The Supreme Court’s decision in Boumediene v. Bush made clear that this Court has jurisdiction to hear Petitioner’s challenges to his detention as an enemy combatant.  This Court also has jurisdiction to hear Petitioner’s challenges to the military commission’s personal jurisdiction and his related pre-trial detention.  Pre-trial challenges to military commission are a long-standing feature of habeas corpus jurisprudence, and form part of habeas’ common-law core.  The abstention doctrine set forth in Schlesinger v. Councilman, 420 U.S. 738 (1975), is inapplicable to this case because Petitioner has raised a status-based challenge to the military commission’s personal jurisdiction.  And Section 950j(b) of the MCA does not validly strip this Court of jurisdiction to hear Petitioner’s claim, because the alternate review procedures set forth in the MCA are an inadequate substitute for habeas review.


On the merits, Petitioner’s impending military commission trial violates U.S. law because the MCA does not confer personal jurisdiction over juveniles.  Petitioner’s detention as a putative “enemy combatant” is also unlawful because, as a former child soldier, Petitioner cannot have been a “member” or “affiliate[]” of al-Qaida.  And in any event, the AUMF does not empower the President to continue to detain Petitioner as an adult.  Accordingly, this Court should grant Petitioner’s Motion, issue the Writ, enjoin Petitioner from being tried by an MCA military commission, and either order Petitioner returned to the custody of his home country for placement into a rehabilitation and reintegration program, or order him released from adult detention and placed into a rehabilitation and reintegration program under United States control.

I.
THIS COURT HAS JURISDICTION TO HEAR PETITIONER’S CLAIMS
A.
Habeas Corpus Is an Appropriate Vehicle for Petitioner’s Detention-Related Claims


Initially, there is no serious dispute that this Court has jurisdiction to hear Petitioner’s detention-related habeas claims, including the two detention-related claims raised in this Motion.  See Sections III & IV infra.  In Boumediene, the Supreme Court squarely held that the Suspension Clause of the Constitution “has full effect at Guantánamo Bay;” that Section 7 of the MCA (which purported to prevent federal courts from hearing habeas petitions filed by detainees at Guantánamo Bay) was an unconstitutional suspension of the writ of habeas corpus; that detainees need not exhaust the alternate procedures available in the DTA; and therefore that detainees held at Guantánamo Bay have the right to file habeas petitions challenging their detention.  Boumediene, 128 S. Ct. at 2262, 2274-75.  Indeed, rejecting the Government’s arguments that the Court should abstain from hearing detainee claims on equitable grounds, the Court emphasized that, having been “denied meaningful access to a judicial forum for a period of years,” Guantánamo detainees are entitled to a “prompt habeas corpus hearing.”  Id. at 2263, 2275.  As the Government has conceded in a similar context, detainees like Petitioner who are facing military commission trials are “in exactly the same position as the detainees in Boumediene . . . insofar as [they] challenge[] [their] detention.  The fact that [they are] also subject to trial by military commission does not distinguish [their] case[s] from those of the detainees in Boumediene.”  Br. in Opp. to Cert., Hamdan v. Gates, No. 07-15, 2007 WL 2115682, at *11 (U.S. July 23, 2007).

B.
Habeas Corpus is Also an Appropriate Vehicle for Petitioner’s Challenge to Military Commission Jurisdiction

It is equally well established that habeas corpus is an appropriate vehicle for contesting the personal jurisdiction of a military tribunal before trial.  Habeas corpus has long been used to bring such challenges, including challenges (like this one) that dispute military commission jurisdiction based on juvenile status.  Further, although the Supreme Court’s decision in Councilman, 420 U.S. 738, suggests that federal courts should sometimes abstain from deciding challenges that implicate ongoing military proceedings, that case itself makes plain that abstention is inappropriate where, as here, a petitioner brings a status-based challenge contending that a military commission lacks personal jurisdiction over a particular class of persons.  See id. at 759.  And insofar as Section 950j(b) of the MCA purports to strip this Court of jurisdiction to hear challenges to military commission jurisdiction, it amounts to an unconstitutional suspension of the writ of habeas corpus, because the alternate review procedures set forth in the MCA are an inadequate substitute for habeas review.  Simply put, the Supreme Court has recognized the fundamental importance of permitting petitioners to bring status-based challenges to a military commission’s personal jurisdiction before such petitioners are subjected to the ordeal of a military commission trial, and the post-conviction review procedures set forth in the MCA cannot adequately replace such pre-trial habeas review.
1.
Habeas Corpus is a Long-Established Mechanism for Challenging Military Commission Jurisdiction
It is well-settled that habeas corpus is an appropriate mechanism for challenging the jurisdiction of military commissions before trial.  Indeed, just two years ago, in Hamdan v. Rumsfeld, 548 U.S. 557, the Supreme Court reviewed a Guantánamo detainee’s pre-trial habeas challenge to the jurisdiction of the military commission then slated to try him.  The detainee’s petition alleged that the commission lacked authority to try him for the alleged crime of “conspiracy.”  Id. at 566.  The Supreme Court agreed that the commission lacked the power to try him, and four Justices went on to find that “conspiracy” was not an offense that could be tried by military commission.  Id. at 566-67 (plurality).
Notably, there was no dispute in Hamdan v. Rumsfeld that a habeas petition was an appropriate vehicle to challenge, before trial, the authority of a military commission to try a prisoner for the offenses charged.  To the contrary, the Court expressly observed that “Hamdan and the Government both have a compelling interest in knowing in advance whether Hamdan may be tried by a military commission that arguably is without any basis in law. . . .”  Id. at 589.  It further observed that pre-trial consideration of military commission jurisdiction was fully consistent with its precedent, pointing to Ex parte Quirin, 317 U.S. 1 (1942), as “compelling historical precedent for the power of civilian courts to entertain challenges that seek to interrupt the processes of military commissions.”  Hamdan, 548 U.S. at 588-89 (internal quotation marks omitted).  In Quirin itself, the Supreme Court resolved the question whether a military commission had “jurisdiction to try the charge preferred against petitioners” while that commission’s proceedings were still pending.  317 U.S. at 25.  Similarly, in In re Yamashita, 327 U.S. 1, 8 (1946), the Court recognized that pre-trial habeas was available to test “the lawful power of the commission to try the petitioner for the offense charged.” 
These cases are consistent with long-standing historical practice.  The writ of habeas corpus has for centuries been used to test and resolve whether inferior tribunals, including military commissions, have properly asserted jurisdiction.  As a leading historian on habeas corpus has written, “[t]here can be little doubt . . . that habeas corpus in its cum causa form was being used for [testing the capacity of inferior tribunals] independently of privilege or certiorari by the mid-fifteenth century, and in 1433 there is a statute referring to the use.”  R.J. Sharpe, The Law of Habeas Corpus 5 (2d ed., Oxford Univ. Press 1989); see also Edward Jenks, The Prerogative Writs in English Law, 32 Yale L.J. 523, 525 (1923) (“[T]here is clear evidence in the common books that the writ of Habeas Corpus was freely used in the fifteenth and sixteenth centuries to decide claims of privilege, that is, exemption from jurisdiction.”); Sir Edward Coke, 4 Institutes of the Laws of England 1170 (1797 ed.) (noting the use of the writ by the Kings Bench in overseeing inferior courts and “keep[ing] them within their proper jurisdiction”).  Indeed, in the American colonies and in the early nineteenth-century United States, habeas was principally used as a pre-trial means of attacking jurisdiction.  See, e.g., Dallin H. Oaks, Habeas Corpus in the States 1776-1865, 32 U. Chi. L. Rev. 243, 258 (1965) (“In the Nineteenth Century . . . most petitions involving criminal commitments preceded conviction.  In fact, many were submitted immediately upon the defendant’s being arrested and before he was even brought before a judicial officer for formal commitment.”).  As Chief Justice Burger recognized in his concurrence in Swain v. Pressley, inquiring into “whether a committing court had proper jurisdiction” is part of habeas’ common-law core.  430 U.S. 372, 385 (1977) (Burger, C.J., concurring).

Moreover, the writ has long been available—as it was in Hamdan, Quirin, and Yamashita—to resolve the legality of military jurisdiction.  In the United Kingdom, it was through habeas corpus petitions that the common-law courts reviewed whether military courts had lawfully exercised personal jurisdiction over a petitioner.  See, e.g., The Case of Wolfe Tone, 27 How. St. Tr. 614 (Irish K.B. 1798); Chancey’s Case, 77 Eng. Rep. 1360 (K.B. 1611).
 Likewise, both in the context of the Civil War, see Ex parte Yerger, 75 U.S. (8 Wall.) 85 (1869), and during the peak of World War II, see Quirin, 317 U.S. 1, as in Hamdan v. Rumsfeld, the U.S. Supreme Court has entertained habeas petitions in order to resolve the legality of military jurisdiction before military commission trials took place.  See also, e.g., Reid v. Covert, 354 U.S. 1 (1957) (reviewing a grant of habeas to a civilian petitioner awaiting re-trial in a military court); Toth, 350 U.S. 11 (reviewing a pre-judgment challenge to the jurisdiction of a court martial to try a former service member for crimes committed in Korea). 
In addition—and of particular relevance here—habeas corpus has historically been the vehicle through which minors have challenged and obtained release from military jurisdiction.  Lawful recruitment into the military has long been an essential prerequisite to military jurisdiction, and habeas has ensured that those too young to lawfully agree to military status do not suffer its consequences.  This practice too has long historical roots, dating back to at least 1758, when the Kings Bench heard the habeas petition of a minor who was charged before a court-martial.  See Rex v. Parkins, [1758] 2 Kenyon 295, 96 Eng. Rep. 1188.  According to the case report, “[t]he question was, whether [the minor] was to be considered as a soldier?”  The Kings Bench decided that because the minor’s enlistment had been unlawful, he was not a soldier and therefore ordered him “out of the hands of the military.”  Id.  Habeas has been used for similar purposes in the United States.  In Commonwealth ex rel. Webster v. Fox, 7 Pa. 336 (1847), for example, the court issued a writ of habeas corpus to release a minor “unlawfully enlisted [in the military] and held without authority of law.”  Id. at 340; see also, e.g., In re McDonald, 16 F. Cas. 33 (D. Mass. 1866) (No. 8752); In re Higgins, 16 Wis. 351 (1863).  These kinds of habeas challenges were available even to aliens.  See Commonwealth v. Harrison, 11 Mass. (11 Tyng) 63, 66 (1814).  Petitioner’s claim in this Motion is thus rooted in long-standing habeas practice.

2.
This Court Should Not Abstain from Hearing Petitioner’s Jurisdiction-Related Claim


This Court should not abstain from hearing Petitioner’s jurisdiction-related claim.  In Councilman, 420 U.S. 738, to be sure, the Supreme Court held that federal courts should, under certain circumstances, abstain from intervening in court martial proceedings.  But Councilman itself expressly recognized that abstention is inappropriate where—as here—a petitioner raises “substantial arguments denying the right of the military to try [him] at all,” and in which the challenge depends on “the status of the person[] as to whom the military asserted its power.”  Id. at 759 (internal quotation marks omitted).  As the Supreme Court confirmed two years ago when it declined to abstain from hearing Hamdan’s pre-trial habeas petition, “we do not apply Councilman abstention when there is a substantial question whether a military tribunal has personal jurisdiction over the defendant.”  Hamdan v. Rumsfeld, 548 U.S. at 586. 


These are precisely the challenges Petitioner has raised in this Motion.  As discussed below, see Section II infra, Petitioner challenges the personal jurisdiction of the military commission slated to try him based on his status as a juvenile, because the MCA cannot, consistent with long-standing military practice and precedent, U.S. law, and U.S. treaty obligations, be construed to confer jurisdiction over juveniles.  Petitioner thus squarely denies the “right of the military to try [him] at all,” based on his “status” as a former child soldier.  Councilman, 420 U.S. at 759.  His claim therefore falls outside the scope of the abstention doctrine described in Councilman and Hamdan v. Rumsfeld.


Indeed, as Councilman recognized, the Supreme Court has repeatedly permitted pre-trial or pre-conviction challenges to military jurisdiction in these circumstances.  In Toth, 350 U.S. 11, for example—a case cited in Councilman—the Court reviewed a pre-trial challenge to the jurisdiction of a military tribunal over a civilian who had been arrested and set for court-martial trial five months after he was discharged from the military, for a crime he had allegedly committed while still in military service.  The Supreme Court granted certiorari and, rather than abstaining from the case or requiring exhaustion of the court martial proceedings, reached the merits of the question and held that courts martial lacked jurisdiction over civilians in such situations.  Id. at 23.

Similarly, in Quirin, the Supreme Court granted certiorari before judgment to review the habeas petition of eight German saboteurs, who contended that the President was “without any statutory or constitutional authority to order the petitioner[] to be tried by military tribunal for offenses with which they are charged,” and that the President’s order establishing the commissions “conflict[ed] with [the] Articles of War adopted by Congress.”  317 U.S. at 24.  As the Court later noted, “[f]ar from abstaining pending the conclusion of military proceedings, which were ongoing,” the Quirin Court “convened a special Term to hear the case and expedited [its] review.”  Hamdan, 548 U.S. at 588-89 (describing the procedural history of Quirin).  See also Reid, 354 U.S. 1 (reviewing a pre-trial habeas challenge to military jurisdiction over a civilian).

The recent decision in Hamdan v. Gates, No. 04-1519 (D.D.C. Jul. 18, 2008), further supports Petitioner’s position.  In that case, the court denied a stay of a detainee’s military commission trial based on Councilman abstention.  However, the court expressly recognized that there is a “long-standing exception to Councilman abstention” permitting defendants to “raise, pre-trial, ‘substantial arguments that a military tribunal lacks personal jurisdiction over them.’”  Hamdan v. Gates, No. 04-1519, slip op. at 15 (quoting Hamdan, 548 U.S. at 589 n.20).  Hamdan himself argued that the commission set to try him lacked personal jurisdiction because the military judge’s determination that he was an “enemy combatant” had not been reviewed by a federal court, id., and because the military judge’s finding of unlawful combatancy was “based on a misapplication of relevant law,” failing, among other things, to address the merits of the petitioner’s constitutional arguments and misapplying the Geneva conventions, id. at 16.  The Court found that these jurisdictional arguments were not “substantial.”  Id.  Petitioner’s arguments here, however, are categorically different from Hamdan’s: unlike Hamdan, Petitioner falls into a class of persons—juveniles—who are not even in principle subject to military jurisdiction under the MCA.  As a result, Petitioner has not merely challenged the correctness of his particular unlawful enemy combatancy determination, but rather has contended that military cannot exercise jurisdiction over him because of his status as a juvenile—a class of persons over whom the MCA simply does not confer jurisdiction.  See Councilman, 420 U.S. at 759.  His claims thus fall into the “long-standing exception to Councilman abstention” recognized by the Hamdan court, Hamdan v. Gates, No. 04-1519, slip op. at 15, and by Councilman itself. 
  

3.
Section 950j(b) of the MCA Does Not Divest this Court of Jurisdiction Over Petitioner’s Jurisdiction-Related Claim

Section 950j(b) of the MCA provides:
Except as otherwise provided in this chapter and notwithstanding any other provision of law (including section 2241 of title 28 or any other habeas corpus provision), no court, justice, or judge shall have jurisdiction to hear or consider any claim or cause of action whatsoever, including any action pending on or filed after the date of the enactment of the Military Commissions Act of 2006, relating to the prosecution, trial, or judgment of a military commission under this chapter, including challenges to the lawfulness of procedures of military commissions under this chapter.
MCA § 3(a)(1), 120 Stat. at 2623 (codified at 10 U.S.C. § 950j(b)) (internal citations omitted).  The Government has previously argued that Section 950j(b) of the MCA strips federal courts of jurisdiction to consider pre-trial habeas challenges to military commission jurisdiction.  See Hamdan v. Gates, No. 04-1519, slip op. at 9.  But it does not.  Initially, Section 950j(b) need not be read to strip this Court’s jurisdiction over Petitioner’s challenge to military commission jurisdiction over juveniles.
  But insofar as Section 950j purports to strip this Court of habeas jurisdiction over Petitioner’s challenge to military commission jurisdiction based on his juvenile status, it is an unconstitutional suspension of the writ and therefore invalid.  Cf. Boumediene, 128 S. Ct. at 2262-74 (concluding that Section 7 of the MCA unconstitutionally suspended the writ of habeas corpus and was therefore invalid).


As discussed above, the writ of habeas corpus has for centuries been used to bring pre-trial challenges to the jurisdiction of military commissions over persons, including juveniles, whose status renders them outside the scope of military jurisdiction.  See Section I.B.1 supra.  Indeed, testing the jurisdiction of an inferior tribunal was one of the original functions of habeas corpus, and it is a critical part of the writ’s constitutional core.  See id.  Petitioner’s challenge is therefore squarely protected by the Suspension Clause, and any statute purporting to restrict or eliminate his ability to bring that challenge violates the Constitution unless it provides an “adequate and effective substitute for habeas corpus.”  Boumediene, 128 S.Ct. at 2240; see Swain v. Pressley, 430 U.S. 372, 381 (1977).


Here, the post-conviction review procedures set forth in the MCA are a plainly inadequate substitute for the jurisdictional challenge Petitioner seeks to bring in this motion.  Most obviously—and critically—those procedures are an inadequate substitute because they provide only for post-conviction review.  The appellate review provided for by the MCA is only triggered once the “convening authority” approves the “final decision” of a military commission, see 10 U.S.C. § 950c(a).  Thus, the MCA provides no opportunity to Petitioner to meaningfully challenge the jurisdiction of the military commission prior to a conviction.  See Khadr v. United States, 529 F.3d 1112, 1115-17 (D.C. Cir. 2008) (holding that under the MCA, defendants may not take pre-conviction appeals to the D.C. Circuit).
  On its face, the MCA completely eliminates one of the key remedies offered by habeas corpus: the right to avoid trial in a military commission that lacks personal jurisdiction, and the right to challenge that jurisdiction in a tribunal of record before it takes place.  See Councilman, 420 U.S. at 758-59; cf. Boumediene, 128 S. Ct. at 2271 (“Military courts are not courts of record.”).


And this is emphatically not a right that can be vindicated after the fact.  Even assuming that the MCA’s post-conviction review procedures would permit full consideration of these issues, but see infra at 22-24, “setting aside [a] judgment after trial and conviction insufficiently redresses the defendant’s right not to be tried by a tribunal that has no jurisdiction.”  Hamdan v. Rumsfeld, 415 F.3d 33, 36 (D.C. Cir. 2005), rev’d on other grounds, 126 S.Ct. at 2798.  Indeed, the importance of permitting defendants to bring substantial challenges to the personal jurisdiction of military tribunals before trial underlies the Supreme Court’s decisions in Councilman, Reid, Toth, and Quirin.  In those case, the Court departed from (or recognized the appropriateness of departing from) its usual equitable principle prohibiting intervention in pending military proceedings, and—recognizing the importance of the issues involved—permitted challenges to pending proceedings when they involved fundamental status-based challenges to the personal jurisdiction of the military.  See Councilman, 420 U.S. at 740, 758-59; Reid, 354 U.S. at 41; Toth, 350 U.S. at 23; Quirin, 317 U.S. at 24; cf. Councilman, 420 U.S. at 759 (noting that in these cases, “the disruption caused to petitioners’ civilian lives and the accompanying deprivation of liberty made it especially unfair to require exhaustion when the complainants raised substantial arguments denying the right of the military to try them at all” (internal quotations and alteration omitted)).

The importance of permitting pre-trial review is particularly heightened in Petitioner’s case, because subjecting a juvenile to adult criminal processes risks causing psychological and developmental harm.  Cf. In re Gault, 387 U.S. 1, 15 (1967) (noting that the juvenile justice system was established in part to protect juveniles from the “rigidities, technicalities, and harshness” of the “substantive and procedural criminal law” applicable to adults); 18 U.S.C. § 5031 et seq. (establishing special procedures for detention, trial, and sentencing of juveniles).  Further, trying Petitioner by MCA military commission would itself violate domestic and international laws.  See Section II infra.  These legal violations cannot be fully remedied once a trial has occurred.

The MCA is also an inadequate substitute for habeas corpus because it is unclear that it will permit defendants to bring a sufficiently broad range of post-trial challenges.  Although the scope of post-conviction review available under the MCA has not been tested, it is clear from the statute’s text that it does not simply duplicate habeas review.  The relevant provision, 10 U.S.C. § 950g(c), provides:  

The jurisdiction of the Court of Appeals on an appeal [of a final judgment rendered by a commission] shall be limited to the consideration of 
(1) whether the final decision was consistent with the standards and procedures specified in this chapter; and 

(2) to the extent applicable, the Constitution and the laws of the United States.  
Section 950g(b) further provides that, in reviewing military commission judgments, “the Court of Appeals may act only with respect to matters of law.”  10 U.S.C. § 950g(b).  Thus, by its terms, Section 950g appears to limit the scope of the D.C. Circuit’s review to whether a military commission’s “final decision” is consistent with the MCA, the Constitution, and U.S. laws.  It does not obviously permit a defendant to raise challenges to collateral trial orders not included in the “final decision,” or challenges to a commission’s factual determinations.  It is thus facially narrower than the scope of habeas review, which broadly gives a prisoner the “meaningful opportunity to demonstrate that he is being held pursuant to ‘the erroneous application or interpretation’ of relevant law.”  Boumediene, 128 S. Ct. at 2266 (quoting St. Cyr, 533 U.S. at 302).  Further, the MCA appears to foreclose a petitioner’s ability to “introduce exculpatory evidence that was either unknown or previously unavailable” to him—something that habeas courts have “routinely allowed.”  Id. at 2267.


More broadly, “[w]hen Congress has intended to replace traditional habeas corpus with habeas-like substitutes…it has granted to the courts broad remedial powers to secure the historic office of the writ.”  Boumediene, 128 S. Ct. at 2265.  Here, however, it has chosen not to do so: the MCA includes only the cryptic review provisions described above, and does not (for example) include a “saving clause” intended to “preserve habeas corpus review as an avenue of last resort.”  Id. at 2266.  As the Supreme Court wrote with regard to similar language in the DTA, “[i]f Congress had envisioned DTA review as coextensive with traditional habeas corpus, it would not have drafted the statute in this manner.”  Id. at 2265.  Instead, it would have provided a court full authority to “determine the issues and make findings of fact and conclusions of law” with respect to whether “the judgment [of conviction] was rendered without jurisdiction, or . . . the sentence imposed was not authorized by law or otherwise open to collateral attack.”  28 U.S.C. § 2255(b) (cited by Boumediene, 128 S.Ct. at 2265, as an example of an adequate habeas substitute); see also Swain, 430 U.S. at 374-78) (upholding a habeas substitute with similarly expansive provisions).  By providing what appear to be limited opportunities to challenge only some aspects of military commission jurisdiction and convictions—and by limiting those opportunities to post-conviction review—Congress has failed to provide an adequate substitute for habeas corpus.  Accordingly, the MCA does not remove this Court’s jurisdiction to hear Petitioner’s challenge to the military commission’s personal jurisdiction.
II.
THE MILITARY COMMISSION LACKS PERSONAL JURISDICTION OVER JUVENILES, INCLUDING PETITIONER


The military commission slated to try Petitioner lacks personal jurisdiction, because the MCA does not confer jurisdiction over persons who were juveniles when they allegedly committed the offenses with which they have been charged.  To begin, the MCA does not expressly grant military commission jurisdiction over minors, let alone set forth any special procedures to be used in conducting military commission procedures involving juveniles defendants.  Cf. Juvenile Delinquency Act (“JDA”), 18 U.S.C. §§ 5031 et seq. (setting forth special procedures for use in trying juvenile alleged to have violated federal criminal laws); SCSL Statute, Art. 7 (setting forth special procedures for exercising jurisdiction over persons alleged to have committed crimes when between 15 and 18 years of age).


And in light of the legal background against which the MCA was enacted, there is no sound basis for concluding that the MCA conferred jurisdiction over juveniles implicitly.  Military tribunals—including the courts martial upon which the MCA commissions were expressly modeled—have long held that they lack jurisdiction over persons too young to become validly consenting members of the military.  The MCA should be read against this backdrop.  Further, a pre-existing statutory scheme—the JDA—by its terms governs federal jurisdiction over juveniles, including aliens abroad, alleged to have violated federal criminal law.  Interpreting the MCA as conferring military commission over such juveniles would require this Court to conclude that the MCA had repealed the JDA by implication.  In addition, interpreting the MCA to confer jurisdiction over juveniles would squarely conflict with the United States’ obligations under the Child Soldier Protocol, which (as noted earlier) requires juveniles detained in armed conflict to be demobilized, rehabilitated, and assisted with reintegration into society.  It is implausible that Congress would have implicitly conferred jurisdiction over juveniles, when doing so would break with long-standing military tradition, implicitly overrule and undermine the purposes of a comprehensive federal statutory scheme, and bring the United States out of compliance with a binding treaty obligation.  Congress could have created provisions for the trial of juvenile offenders for alleged war crimes that comported with U.S. treaty obligations and the JDA.  But it has not done so.

A.
The MCA Should be Construed as Consistent with Longstanding Military Law, Which Does Not Recognize Military Jurisdiction Over Crimes Committed by Juveniles Who Have Not Acquired Lawful Military Status

Military tribunals have long been held to lack personal jurisdiction over persons who are below the age of consent necessary to acquire valid military status.  As discussed above, since at least 1758, courts have held that minors who are below the age of consent cannot be subject to the jurisdiction of military tribunals.  See Section I.B.1 supra (discussing Rex v. Parkins, [1758] 2 Kenyon 295, 96 Eng. Rep. 1188, Commonwealth ex rel. Webster v. Fox, 7 Pa. 336 (1847), Commonwealth v. Harrison, 11 Mass. (11 Tyng) 63 (1814), and additional cases); United States v. Ferguson, 37 C.M.R. 464, 467-68 (1967) (recognizing that military tribunals lacked jurisdiction over minors under the Articles of War, the precursor to the UCMJ).  See generally Col. William Winthrop, Military Law and Precedents 545 n.66 (2d ed. 1920) (noting that “enlistments of persons under 16 are ‘void’”). 

Consistent with this long-standing case law, the courts-martial on which MCA military commissions are expressly based have repeatedly held that they lack jurisdiction over juveniles.  See, e.g., United States v. Blanton, 7 C.M.A. 664 (1957);  TA \l "United States v. Blanton, 7 U.S.C.M.A. 664 (1957)" \s "United States v. Blanton, 7 U.S.C.M.A. 664 (1957)" \c 1 10 U.S.C. § 948b(c) (MCA military commission procedures are “based upon the procedures” for courts-martial under the Uniform Code of Military Justice (“UCMJ”)).  Like the MCA, the UCMJ fails to specify a minimum age for personal jurisdiction.  Nonetheless, the United States Court of Military Appeals (“CMA,” now designated the Court of Appeals for the Armed Forces) has long construed the UCMJ not to create jurisdiction over unlawfully recruited minors.  In United States v. Blanton, 7 C.M.A. 664 (1957), for example, the CMA considered whether the enlistment of a person under the statutory age was void, precluding trial by court martial.  The CMA noted that “[a]n agreement to enlist in an armed service is often referred to as a contract.  However, more than a contractual relationship is established.  What is really created is a status.”  Id. at 665.  The CMA held that when someone is below the minimum age for enlistment, “a person is deemed incapable of changing his status to that of a member of the military establishment.”  Id. at 666.  Because the defendant had enlisted in the Army when he was not yet fifteen, the court concluded that “at no time was he on active duty at an age when he was legally competent to serve in the military,” and therefore held that “the court-martial had no jurisdiction over the accused.”  Id. at 667 (internal citation omitted); see also United States v. Brown, 23 C.M.A. 162 (1974) (holding that a defendant who enlisted at age sixteen was incompetent to acquire military status, and that the court-martial lacked personal jurisdiction over him even for a violent robbery committed at age seventeen).


As noted, Congress expressly made the UCMJ the model for military commissions convened pursuant to the MCA.  See 10 U.S.C. § 948b(c) (“The procedures for military commissions set forth in this chapter are based upon the procedures for trial by general courts-martial under [the UCMJ]”).  In so doing, Congress specifically identified those provisions of the UCMJ that it did not wish to apply.  See, e.g., MCA §§ 3, 4(a)(2); 10 U.S.C. §§ 821, 828, 848, 850, 904, 906, 948b(d).  Notably, an age limit is not among the features of the UCMJ that Congress singled out as inapplicable to military tribunals under the MCA.  The MCA should thus not be construed to have implicitly adopted a military tribunal system contrary to this well established principle of military law.  See Lorillard v. Pons, 434 U.S. 575, 581 (1978) (“[W]here, as here, Congress adopts a new law incorporating sections of a prior law, Congress normally can be presumed to have had knowledge of the interpretation given to the incorporated law, at least insofar as it affects the new statute.”); see also Whitfield v. United States, 543 U.S. 209, 215 (2005).
  


Reading such a limit into the MCA, moreover, would be inconsistent with Congress’s general treatment of the relationship between the UCMJ and the MCA: in enacting the MCA, Congress expressly narrowed the class of persons over whom military commissions would have jurisdiction, compared to the class of persons subject to courts martial under the UCMJ.  See 10 U.S.C. § 948d(a) (limiting jurisdiction of military commissions to unlawful enemy combatants).  There is no basis to conclude that, in this one respect only, Congress chose to silently enlarge the class of persons subject to MCA jurisdiction, particularly when doing so would conflict with the long-standing interpretation of the UCMJ.  Cf. Flora v. United States, 357 U.S. 63, 71-72 (1958).


As noted above, the MCA (like the UCMJ) does not expressly authorize military commissions to assert personal jurisdiction over juvenile offenders.  In light of the long-standing principles discussed, including the CAAF’s interpretation of the UCMJ, the best reading of Congress’ silence is that the minimum age for personal jurisdiction under the MCA should be fixed the same way military jurisdiction has been fixed for hundreds of years: by limiting it according to the minimum age required for participation in hostilities as a member of a military force.

B.
The MCA Did Not Implicitly Overrule the JDA

This interpretation of the MCA is fortified by the fact that Petitioner’s case falls squarely within the ambit of the JDA, the comprehensive federal scheme that governs juveniles accused of violating federal law.  Interpreting the MCA as conferring personal jurisdiction over juveniles would draw these two statutory schemes into conflict, and require this Court to hold that the MCA had implicitly repealed the JDA with respect to juveniles detained at Guantánamo Bay.  But repeals by implication are disfavored, and there is no reason to adopt this interpretation of the MCA.


As the Supreme Court has held, “[t]he age of 18 is the point where society draws the line for many purposes between childhood and adulthood.”  Roper v. Simmons, 543 U.S. 551, 574 (2005).  Consistent with this understanding, Congress, in the JDA, established specific and carefully considered procedures for the federal detention and prosecution of persons under the age of 18.  The JDA governs cases in which a person under the age of 18 is alleged to have committed an act of “juvenile delinquency,” defined as violating a law of the United States that, if violated by an adult, would have been a crime.  18 U.S.C. § 5031.  The JDA provides that such individuals, if they are not tried in a state court, will be tried in U.S. district court according to the special procedures set forth in the JDA.
  Among other things, the JDA provides that juveniles accused of delinquency “may be detained only in a juvenile facility” or other suitable place where they will not have “regular contact” with adult detainees, 18 U.S.C. § 5035; that they will be brought to trial within 30 days of being taken into federal detention, see id. § 5036; and that, if convicted, they must be sentenced in accordance with the prescribed maximum sentences set forth in the JDA, see id. § 5037; see generally In re Sealed Case, 893 F.2d 363, 367-68 (D.C. Cir. 1990).


The JDA applies, on its face, to Petitioner’s case.  There is no dispute that Petitioner was 15 years old—a “juvenile” under the JDA—at the time he allegedly committed the acts for which he has been charged.  Further, Petitioner has been charged with violating U.S. laws that, if violated by adults, would constitute crimes.  Specifically, he is alleged to have violated various provisions of the MCA, which purportedly establish “crimes” “triable by military commission.”  10 U.S.C. § 950v.  Petitioner disputes that these purported “crimes” were validly enacted, or that Petitioner can lawfully or constitutionally be prosecuted or convicted for committing them; but they are nonetheless the “crimes” with which he has been charged.  Moreover, and in any event, the acts Petitioner is accused of committing appear to allege violations of other federal crimes, such as murder, see 18 U.S.C. § 1114; United States v. Benitez, 741 F.2d 1312, 1317 (11th Cir. 1984) (holding that 18 U.S.C. § 1114 applies extraterritorially).


The JDA is not rendered inapplicable by the fact that Petitioner is an alien in military custody who allegedly committed offenses abroad.  The JDA is routinely invoked when juveniles are taken into federal custody in situations where there is no concurrent state jurisdiction, such as on foreign territory or a military base.  See 18 U.S.C. § 5032, para. 1; see also United States v. R. L. C., 503 U.S. 291, 295 (1992) (juvenile held on Native American territory); United States v. Male Juvenile, 280 F.3d 1008, 1013 (9th Cir. 2002) (juvenile held on Indian territory); United States v. Juvenile Male, 939 F.2d 321, 324 (6th Cir. 1991) (juvenile held on military base).  Hence, the fact that Petitioner was seized in Afghanistan and is detained at Guantánamo Bay does not exclude him from the scope of the Act.  Further, because the JDA “draws no distinction between Americans and aliens held in federal custody, there is little reason to think that Congress intended the geographical coverage of the statute to vary depending on the detainee’s citizenship.”  Rasul v. Bush, 542 U.S. 466, 481 (2004).  In fact, the JDA’s provisions are recognized as applying equally to both legal and illegal aliens prosecuted for criminal conduct committed before the age of eighteen.  See United States v. C.M., 485 F.3d 492 (9th Cir. 2007); United States v. Doe, 862 F.2d 776, 779 (9th Cir. 1988); United States v. Doe, 701 F.2d 819 (9th Cir. 1983).  Petitioner’s case therefore falls squarely within the JDA.


Interpreting the MCA as conferring jurisdiction over juveniles would draw the MCA into direct conflict with the JDA.  The procedures for military commission trial under the MCA fail to comply with the JDA: they do not involve proceedings in federal court, guarantee a speedy trial, impose the same limits on sentencing, or guarantee that Petitioner will be kept apart from adult detainees.  Accordingly, it is only possible to interpret the MCA as conferring jurisdiction over juveniles if it is construed as having implicitly repealed the JDA with respect to juveniles detained at Guantánamo.  But there is no indication, let alone a clear one, that Congress intended to repeal the JDA; and “absent ‘a clearly established congressional intention[,] repeals by implication are not favored.’”  Branch v. Smith, 538 U.S. 254, 273 (2003) (internal citations omitted).  Rather, “[a]n implied repeal will only be found where provisions in two statutes are in ‘irreconcilable conflict,’ or where the latter act covers the whole subject of the earlier one and ‘is clearly intended as a substitute.’”  Id. (internal citations omitted).  Here, of course, there is no such irreconcilable conflict: the MCA is better interpreted as having conferred jurisdiction only over persons old enough to consent to military status, in line with the UCMJ and long-standing precedent.  And, given that it says nothing about juveniles, the MCA is clearly not “intended as a substitute” for the JDA.  Id.  Moreover, the presumption against repeal by implication applies with special force here, where Congress has specified, clearly and expressly, the preexisting laws that are overridden by the MCA, but did not mention the JDA.  See, e.g., 10 U.S.C. § 948b(d).


By its terms, then, the JDA governs Petitioner’s case; and in enacting the MCA, Congress provided no indication that it intended to abrogate the extensive statutory framework that governs the prosecution of juvenile offenses by the federal government.  See 18 U.S.C. §§ 5031, et seq.  The best reading of the entire statutory framework is that the JDA has not been repealed by implication, and that the MCA does not confer jurisdiction over juveniles.

C.
Interpreting the MCA to Confer Jurisdiction over Juveniles Would Conflict with the United States’ Obligations under the Child Soldier Protocol


Interpreting the MCA to confer jurisdiction over juveniles would also create a conflict with U.S. obligations under the Child Soldier Protocol, which requires that child soldiers be de-mobilized and assisted with rehabilitation and reintegration into society.  Signed by more than 80 countries, the Child Soldier Protocol was enacted to address the serious problem of children who are coerced into becoming soldiers as a “result of indoctrination, incitement to vengeance, . . . severe pressure, . . . or simply immaturity.”  U.N. Comm’n on Human Rights, Report of the Working group on a draft optional protocol to the Convention on the Rights of the Child on involvement of children in armed conflicts on its fourth session, U.N. Doc. E/CN.4/1998/102, at ¶ 28 (Mar. 23, 1998).  The United States ratified the Child Soldier Protocol on December 23, 2002, and the treaty went into effect for the United States on January 23, 2003.  G.A. Res. 54/263, U.N. Doc. A/RES/54/263 (May 25, 2000) (entered into force Feb. 12, 2002).


The Child Soldier Protocol establishes a bright-line rule that persons under 18 may not be recruited by or serve in non-state armed groups, providing expressly that “[a]rmed groups that are distinct from the armed forces of a State should not, under any circumstances, recruit or use in hostilities persons under the age of 18 years.”  Id., Annex I, art. 4(1) (emphasis added).
  The Protocol further provides that juveniles who are, despite the Protocol, recruited or used in armed hostilities by a non-state armed group must be treated as “victims” of acts contrary to the Protocol.  Id. art. 7(1).   TA \l "Child Soldier Protocol, art. 7(1)" \s "Child Soldier Protocol, art. 7(1)" \c 2 Rather than detaining or punishing such child soldiers as adult combatants, States Parties must “cooperate in the implementation of the present Protocol, including in the prevention of any activity contrary to the Protocol and in the rehabilitation and social reintegration of persons who are victims of acts contrary to this Protocol.”  Id. art. 7(1) (emphasis added).  In recommending the Protocol to the Senate, the State Department expressly emphasized the United States’ “commit[ment] to continue to develop rehabilitation approaches that are effective in addressing this seriously difficult problem” of assisting child soldiers.  Dep’t of State, Article-by-Article Analysis, attached to Letter of Submittal of Optional Protocol, July 13, 2000, S. Treaty Doc. No. 106-37 (“Article Analysis”), 2000 WL 33366017, at *45 TA \l "Department of State, Article-by-Article Analysis, attached to Letter of Submittal of Child Soldier Protocol, July 13, 2000, Senate Treaty Doc. 106-37, 2000 WL 33366017, at *45" \s "Department of State, Article-by-Article Analysis, attached to Letter of Submittal of Child Soldier Protocol, July 13, 2000, Senate Treaty Doc. 106-37, 2000 WL 33366017, at *45" \c 4 .


Subjecting juveniles to military commission trial under the MCA is flatly inconsistent with the Protocol’s requirements.  Initially, it is not clear that, under the Child Soldier Protocol, juveniles can be subjected to military commission trial at all: the Committee on the Rights of the Child—the authoritative body charged with the interpretation and application of the Child Soldier Protocol—has recommended that child soldiers never be tried by military tribunal.  See Consideration of Reports Submitted by States Parties Under Article 44 of the Convention, ¶ 75, U.N. Doc. CRC/C/15/Add.153 (2001).  But in any event, the Protocol at minimum requires that any military commission trial of juveniles comport with the goals of rehabilitation and reintegration.  The SCSL Statute, for example—of which the United States was a principal advocate—provides that the SCSL will have jurisdiction over persons alleged to have committed a crime between 15 and 18 years of age.  See SCSL Statute, Article 7(1).
  However, the SCSL Statute expressly provides that in the prosecution of any such person, “he or she shall be treated with dignity and a sense of worth, taking into account his or her young age and the desirability of promoting his or her rehabilitation, reintegration into and assumption of a constructive role in society, and in accordance with international human rights standards, in particular the rights of the child.”  Id.  Furthermore, the SCSL Statute limits the sentences that can be imposed on child offenders to rehabilitative programs, including “any programmes of disarmament, demobilization and reintegration.”  Id. art. 7(2).


The MCA, in contrast, contains no requirement that military commissions make allowances for the special status of child soldiers, or that they focus on the goals of rehabilitation and reintegration.  Further, under the MCA, it appears that military commissions can only impose sentences of death or confinement in a “penal or correctional institution.”  10 U.S.C. § 949u.  Such commissions thus lack the power to order the only kinds of sentences that, under the Child Soldier Protocol, would be appropriate for juveniles.  Given the readily available models of the SCSL Statute and the JDA, Congress clearly knew how to create judicial or military commission proceedings appropriate to juveniles.  The fact that the MCA does not, on its face, even mention juveniles, and that its procedures and provisions are not equipped to handle the trial of juveniles defendants consistent with the Protocol, demonstrates that Congress did not intend MCA military commissions to exercise jurisdiction over juveniles.


And even if there were any doubt about Congress’ intentions, it is well settled that courts should endeavor to construe a treaty and a statute on the same subject so as to give effect to both.  See, e.g., Whitney v. Robertson, 124 U.S. 190, 194 (1888); see also Murray v. Schooner Charming Betsy, 6 U.S. (2 Cranch) 64, 118 (1804) (“[A]n act of Congress ought never to be construed to violate the law of nations, if any other possible construction remains . . . .”).  There is no indication whatsoever that Congress intended to ignore or flaunt the United States’s obligations under the Child Soldier Protocol when it passed the MCA.  And the President, for his part, signed the MCA with the specific understanding that the Act “[c]omplie[d] with both the spirit and the letter of our international obligations.”  White House Fact Sheet: The Military Commissions Act of 2006 (Oct. 17, 2006).  There is thus no basis for concluding that the MCA intended to abrogate or modify United States obligations under the Child Soldier Protocol by conferring MCA military commission jurisdiction over juveniles.  See, e.g., Cook v. United States, 288 U.S. 102, 120 (1933) (“[a] treaty will not be deemed to have been abrogated or modified by a later statute, unless such purpose on the part of Congress has been clearly expressed”); see also United States v. Payne, 264 U.S. 446, 448 (1924) (noting that a statute “should be harmonized with the letter and spirit of the treaty so far as that reasonably can be done, since an intention to alter, and, pro tanto, abrogate, the treaty, is not to be lightly attributed to Congress”); Chew Heong v. United States, 112 U.S. 536, 549 (1884).

*     *     *     *     *


In sum, in light of the domestic and military-law background against which the MCA was enacted, the presumption against repeals by implication, the presumption in favor of reading statutes as consistent with treaty obligations, and the MCA’s total silence regarding juveniles, the MCA cannot be read to confer jurisdiction over juveniles.  This Court should therefore enjoin any further MCA military commission proceedings against Petitioner, and order Petitioner released from pre-trial detention.

III.
PETITIONER CANNOT BE DETAINED AS A “MEMBER” OF AL-QAIDA BECAUSE JUVENILES CANNOT BE “MEMBERS” OF ARMED GROUPS 


Petitioner’s detention as a putative “enemy combatant” is also contrary to U.S. law.  Under U.S. law, an individual can be “properly detained” at Guantánamo Bay only if a CSRT concludes that he is properly classified as an “enemy combatant.”  DTA, § 1005(e)(2)(A).   TA \l "10 U.S.C. § 801(e)(2)(A)" \s "10 U.S.C. § 801(e)(2)(A)" \c 3 As noted above, the CSRT in Petitioner’s case found that Petitioner was an “enemy combatant” subject to continuing detention at Guanatanmo Bay solely because he was a “member of, or affiliated with al-Qaeda.”  CSRT Cover Sheet at ¶ 3 (Kuebler Affidavit, Exhibit 7).  But under U.S. law, Petitioner cannot be a “member” or “affiliate[]” of al-Qaeda, because he was a juvenile when he allegedly committed the offenses for which he is being detained.


At least two sources of law compel this result.  The first is the Authorization for Use of Military Force (“AUMF”), Pub. L. No. 107-40 (codified at 50 U.S.C. § 1541 note) TA \l "Authorization for Use of Military Force (\“AUMF\”), Pub. L. No. 107-40 (codified at 50 U.S.C. § 1541 note)" \s "Authorization for Use of Military Force (\"AUMF\"), Pub. L. No. 107-40 (codified at 50 U.S.C. § 1541 note)" \c 3 .  The AUMF gives the President authority to detain persons connected with the nations or organizations involved in the September 11, 2001 terrorist attacks.  But that authority is limited to detention consistent with the law of war.  See Hamdi v. Rumsfeld, 542 U.S. 507, 520 (2004) (plurality) TA \l "Hamdi v. Rumsfeld, 
542 U.S. 507 (2004) (plurality)" \s "Hamdi v. Rumsfeld, 542 U.S. 507, 520 (2004) (plurality)" \c 1 .  The law of war, in turn, recognizes that juveniles lack the capacity and judgment to become valid, consenting “members” or “affiliates” of armed forces.  Second, as discussed above, the Child Soldier Protocol similarly prohibits juveniles under the age of 18 from being recruited or used by non-state armed forces under “any circumstances,” and further provides that if they are so used, they must be treated as victims of inappropriate recruitment, demobilized, and offered rehabilitation services and assistance re-integrating into society.  See Child Soldier Protocol arts. 4, 6, 7 TA \s "Optional Protocol to the Convention on the Rights of the Child on the Involvement of Children in Armed Conflict (\"Child Soldier Protocol\")" .  The Child Soldier Protocol thus confirms that Petitioner could not have been a valid “member” or “affiliate[]” of al-Qaeda.

The AUMF, passed a week after the September 11 attacks, authorizes the President “to use all necessary and appropriate force against those nations, organizations, or persons he determines planned, authorized, committed, or aided the terrorist attacks that occurred on September 11, 2001.”  AUMF § 2. TA \l "Pub. L. No. 107-40, 115 Stat. 224, § 2." \s "Pub. L. No. 107-40, 115 Stat. 224, § 2." \c 3   As the Supreme Court recognized in Hamdi, the phrase “necessary and appropriate force”—the source of authority for detaining persons at Guantánamo Bay—must be understood in light of, and is limited by, the law of war.  See 542 U.S. at 517-31 TA \s "Hamdi v. Rumsfeld, 542 U.S. 507, 520 (2004) (plurality)" .


Hamdi involved the question whether the AUMF authorized detention of an individual classified as an “enemy combatant” because he was “part of or supporting forces hostile to the United States” in Afghanistan and “engaged in an armed conflict against the United States” there.  Id. at 516 (internal quotation marks omitted).  To determine whether detention of such a person constituted a “necessary and appropriate” use of force under the AUMF, the Court looked to the law of war.  It concluded that such detention was “so fundamental and accepted an incident to war as to be an exercise of the ‘necessary and appropriate force’ Congress has authorized the President to use.”  Id. at 518.  And in clarifying the duration of permissible detention, the Court again looked to the law of war—in particular, to a number of treaties and international agreements—concluding that “[i]t is a clearly established principle of the law of war that detention may last no longer than active hostilities,” and therefore that “Congress’ grant of authority for the use of ‘necessary and appropriate force’” includes only “the authority to detain for the duration of the relevant conflict.”  Id. at 520-21.


Under Hamdi, then, it is clear that the Government’s detention authority under the AUMF extends only to the limits of the law of war.  And it is equally clear that under the law of war, juveniles cannot become “members” or “affiliate[s]” of armed forces.  Initially, as discussed above, numerous military and civil courts have recognized that joining an armed force is akin to entering a contract that changes one’s legal status from “civilian” to “soldier,” and that juveniles below the age of consent simply do not have the capacity to change their status in this way.  See Section II.A supra (discussing United States v. Blanton and other cases).

International sources that help define the law of war confirm that juveniles cannot become “members” of armed groups.  Most notably, the Child Soldier Protocol—the most recent codification of law of war principles regarding the use of juveniles in armed conflict—prohibits the United States from recognizing or detaining juveniles as legitimate members of non-state armed forces.  As discussed earlier, the Protocol establishes a bright-line rule that persons under 18 may not be recruited by or serve in non-state armed groups in any capacity, thereby confirming that juveniles cannot legally be treated as members or affiliates of such groups.  See Section II.C supra; Child Soldier Protocol, art. 4 (providing that “[a]rmed groups that are distinct from the armed forces of a State should not, under any circumstances, recruit or use in hostilities persons under the age of 18 years”); cf. id. art. 3(3) (providing that States may recruit juveniles for use in non-combat roles under certain circumstances).  Moreover, as has also been discussed, the Child Soldier Protocol provides that juveniles who (despite the Protocol) are recruited or used in armed hostilities by a non-state armed group must be treated not as adult combatants, but as “victims” of acts contrary to the Protocol—thereby confirming that such juveniles have a status different from that of legitimate adult members of armed forces or groups.  See Section II.C supra; Child Soldier Protocol, art. 7(1);  TA \l "Child Soldier Protocol, art. 7(1)" \s "Child Soldier Protocol, art. 7(1)" \c 2 art. 6(3).


Older international sources reinforce this prohibition.  Both the Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating to the Protection of Victims of International Armed Conflicts, 8 June 1977 (“Additional Protocol I”) TA \l "Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating to the Protection of Victims of International Armed Conflicts, 8 June 1977 (\“Additional Protocol I\”)" \s "Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating to the Protection of Victims of International Armed Conflicts, 8 June 1977 (\"Additional Protocol I\")" \c 2 , and the Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating to the Protection of Victims of Non-International Armed Conflicts, 8 June 1977 (“Additional Protocol II”) TA \l "Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating to the Protection of Victims of Non-International Armed Conflicts, 8 June 1977 (\“Additional Protocol II\”)" \s "Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating to the Protection of Victims of Non-International Armed Conflicts, 8 June 1977 (\"Additional Protocol II\")" \c 2 , for example, provide that parties to armed conflicts may not recruit juveniles into their armed forces, and must attempt to ensure that juveniles do not take part in hostilities.  See Additional Protocol I, art. 77(2), 1125 U.N.T.S. 3; Additional Protocol II, art. 4(3)(c), 1125 U.N.T.S. 609.
  Further, Additional Protocol I provides that “[m]embers” of the armed forces of a Party to a conflict have the “right” to participate in hostilities.  Additional Protocol I, art. 43(2) (emphasis added).  Because under the law of war juveniles are “no[t] allowed to take part in hostilities,” Additional Protocol II, art. 4(3)(c), they cannot have a “right” to participate in hostilities, and therefore cannot be “members” or “affiliates” of armed forces under the law of war.


In addition, it follows from the preceding discussion that Petitioner’s detention based on his alleged “member[ship]” in or “affiliat[ion]” with Al-Qaeda is contrary to the Child Soldier Protocol itself.  This Court has the authority to grant a writ of habeas corpus when a petition is “in custody in violation of the Constitution or laws or treaties of the United States.”  28 U.S.C. § 2241(c)(3) (emphasis added).
  Accordingly, this Court should grant the writ on this basis as well.

*     *     *     *     *

In sum, Petitioner cannot be detained as an “enemy combatant” on the Government’s asserted basis.  Under the Secretary of Defense’s CSRT Order, if a CSRT “determines that the detainee shall no longer be classified as an enemy combatant . . . . [t]he Secretary or his designee shall so advise the Secretary of State, in order to permit the Secretary of State to coordinate the transfer of the detainee for release to the detainee’s country of citizenship or other disposition consistent with domestic and international obligations and the foreign policy of the United States.”  July 7 Order ¶ i (Kuebler Affidavit, Exhibit 6).  Accordingly, consistent with the Secretary’s Order, this Court should direct that Petitioner be transferred to his country of citizenship, Canada.  In Canada, Petitioner can be placed into a mandatory rehabilitation and reintegration program consistent with the requirements of the Child Soldier Protocol.  See Affidavit of Professor Anthony N. Doob (attached to Kuebler Affidavit as Exhibit 9) TA \s "Optional Protocol to the Convention on the Rights of the Child on the Involvement of Children in Armed Conflict (\"Child Soldier Protocol\")" .

IV.
PETITIONER CANNOT CONTINUE TO BE DETAINED AS AN ADULT


Even if the Court holds that Petitioner can be properly considered a “member” or “affiliate[]” of al-Qaeda despite his juvenile status—or even if Petitioner could be detained on some other basis—he cannot continue to be detained, as he has been to date, as an adult.  As discussed, the President’s authority to detain prisoners under the AUMF is limited by the laws of war.  And, beyond holding that juveniles cannot be “members” or “affiliates” of armed groups, the law of war plainly establishes that, upon capture, juveniles improperly used in armed combat must be demobilized, rehabilitated, and assisted with reintegration into society.  Accordingly, even if the Government is able to establish some other basis on which to detain Petitioner other than the one it has invoked, it cannot continue to detain him as it has done for the last six years, in adult facilities, intermingled with the adult population, and without any systematic attention to the imperatives of rehabilitation and reintegration.

    
As discussed above, the AUMF, passed a week after the September 11 attacks, authorizes the President “to use all necessary and appropriate force against those nations, organizations, or persons he determines planned, authorized, committed, or aided the terrorist attacks that occurred on September 11, 2001.”  AUMF § 2.  Further, as was also discussed above, the  TA \l "Pub. L. No. 107-40, 115 Stat. 224, § 2." \s "Pub. L. No. 107-40, 115 Stat. 224, § 2." \c 3 phrase “necessary and appropriate force”—the source of authority for detaining persons at Guantánamo Bay—is limited by the law of war.  See Hamdi, 542 U.S. at 517-31 TA \s "Hamdi v. Rumsfeld, 542 U.S. 507, 520 (2004) (plurality)" .


And it is clear that the law of war requires that juveniles improperly used in armed conflict must, when captured, be demobilized and placed in an appropriate rehabilitation and re-integration program—not treated as adults and detained alongside adult detainees.  As has been discussed, the Child Soldier Protocol is the most recent codification of law of war principles regarding the treatment of juveniles improperly used in armed conflict.  And, as has also been discussed, the Protocol unequivocally requires that, if captured, juveniles used in armed conflict must be demobilized and assisted with reintegration and rehabilitation.  See Section II.C supra; Child Soldier Protocol art. 7; Hamdi, 542 U.S. at 520-21 (relying on treaties, including non-self-executing treaties, to define the limits on detention imposed by the law of war).  The text imposing this rehabilitation obligation is “based on a U.S. proposal, . . . reflect[ing] the U.S. commitment to assist in bringing an end to th[e] tragedy [of child soldiers]”—a commitment the State Department reaffirmed when it recommended the Protocol to the Senate and stressed the nation’s “commit[ment] to continue to develop rehabilitation approaches that are effective in addressing this seriously difficult problem” of assisting child victims.  Article Analysis, 2000 WL 33366017, at *45 TA \l "Department of State, Article-by-Article Analysis, attached to Letter of Submittal of Child Soldier Protocol, July 13, 2000, Senate Treaty Doc. 106-37, 2000 WL 33366017, at *45" \s "Department of State, Article-by-Article Analysis, attached to Letter of Submittal of Child Soldier Protocol, July 13, 2000, Senate Treaty Doc. 106-37, 2000 WL 33366017, at *45" \c 4 .


This law-of-war obligation to treat juvenile detainees different from adults, and to assist them with rehabilitation and reintegration, is confirmed by other international sources that help define the law of war.  See, e.g., Convention on the Rights of the Child, Nov. 20, 1989, art. 38(2), 1577 U.N.T.S. 3 TA \l "Convention on the Rights of the Child, Nov. 20, 1989, art. 38(2), 1577 U.N.T.S. 3" \s "Convention on the Rights of the Child, Nov. 20, 1989, art. 38(2), 1577 U.N.T.S. 3" \c 2  (“States Parties shall take all feasible measures to ensure that [juveniles] do not take a direct part in hostilities.”); id. art. 39 (“States Parties shall take all appropriate measures to promote physical and psychological recovery and social reintegration of a child victim of: any form of neglect, exploitation, or abuse; . . . or armed conflicts. Such recovery and reintegration shall take place in an environment which fosters the health, self-respect and dignity of the child.”); id. art. 37(b) TA \l "Convention on the Rights of the Child, art. 37(b)" \s "Convention on the Rights of the Child, art. 37(b)" \c 2  (“[t]he arrest, detention or imprisonment of a child . . . shall be used only as a measure of last resort and for the shortest appropriate period of time”).

Moreover, the fact that the United States signed and ratified the Child Soldier Protocol demonstrates not simply that the United States recognizes its provisions as part of the law of war, but also that it creates independently binding treaty-based obligations on the United States.  Nothing in the AUMF suggests that Congress, in authorizing the President to use “necessary and appropriate” force, intended to permit the President to violate U.S. treaty obligations imposed only two years before.  See, e.g., Weinberger v. Rossi, 456 U.S. 25, 32 (1982) (“an act of Congress ought never to be construed to violate the law of nations, if any other possible construction remains”) (citing Charming Betsy, 6 U.S. (2 Cranch) 64, 118); Cook v. United States, 288 U.S. 102, 120 (1933) (“A treaty will not be deemed to have been abrogated or modified by a later statute unless such purpose on the part of Congress has been clearly expressed.”).  It is thus clear that the AUMF permits the Government to detain juveniles arrested in armed combat only consistent with the provisions of the law of war, as set forth in the Child Soldier Protocol.


And here, there is no serious dispute that Petitioner has not been detained in this manner.  As noted above, Petitioner has, since his capture and transfer to Guantánamo Bay, been detained in adult facilities together with the rest of the adult population at Guantánamo Bay: Petitioner has at no time been purposely segregated from adult detainees or afforded special treatment because of his status as a juvenile when initially charged.  See Kuebler Affidavit ¶ 3.  He has certainly not been placed into a rehabilitation and reintegration program consistent with the requirements of the Child Soldier Protocol.
  Petitioner’s detention in this manner—as an adult, rather than as a juvenile—exceeds the President’s authority under the AUMF.


The preceding discussion also makes clear that Petitioner’s detention as an adult, and the Government’s failure to assist in his rehabilitation and reintegration, also violates the United States’s obligations under the Child Soldier Protocol itself.  As discussed above, this Court has the authority to grant a writ of habeas corpus when a petition is “in custody in violation of the Constitution or laws or treaties of the United States.”  28 U.S.C. § 2241(c)(3) (emphasis added).
*     *     *     *     *


Accordingly, even if the Court concludes that Petitioner can be properly considered a “member” or “affiliate[]” of al-Qaeda despite his juvenile status, or that he can be detained on some other basis, it should grant Petitioner’s motion and order that Petitioner be released from adult custody and placed into an appropriate rehabilitation and reintegration program.

CONCLUSION


For the reasons set forth above, this Court should grant Petitioner’s Motion, issue the Writ, enjoin Petitioner from being tried by an MCA military commission, and either order Petitioner returned to the custody of his home country for placement into a rehabilitation and reintegration program, or order him released from adult detention and placed into a rehabilitation and reintegration program within the control of the United States.


Dated:
August 20, 2008
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� 	Because Petitioner was a minor when this case was filed, he uses his initials, consistent with the rules of the Court and practice of the parties throughout this litigation.  See L. Civ. R. 5.4(f)(2).


� 	G.A. Res. 54/263, U.N. Doc. A/RES/54/263, Annex I (May 25, 2000), entered into force Feb. 12, 2002 (“Child Soldier Protocol”)� TA \l "G.A. Res. 54/263, U.N. Doc. A/RES/54/263 (May 25, 2000), entered into force Feb. 12, 2002 (\“Child Soldier Protocol\”)" \s "G.A. Res. 54/263, U.N. Doc. A/RES/54/263 (May 25, 2000), entered into force Feb. 12, 2002 (\"Child Soldier Protocol\")" \c 2 �.


� 	Nonetheless, according to the Canadian government lawyers sent monthly to check on his welfare, military personnel at Guantánamo continue to describe Petitioner as “non-radicalized,” a “good kid,” and “salvageable,” so long as he is “removed as soon as possible from exposure to radicalizing forces surrounding him in the form of certain other detainees.”  Report of Welfare Visit with [O.K.], May 7, 8 & 9, 2008 at 1, 6 (attached as Exhibit 1 to the Affidavit of William C. Kuebler dated August 20, 2008 (“Kuebler Affidavit”)). 


� 	Petitioner’s first and second arguments rely only on the fact that Petitioner was a juvenile at the time he allegedly committed the acts for which he has been charged, a fact that appears in the Government’s own charge sheet in Petitioner’s military commission proceeding, see Charge Sheet, United States v. Omar Khadr, at ¶ 4 (noting that Petitioner was born on September 19, 1986) (attached to Kuebler Affidavit as Exhibit 2); id. ¶ 12 (noting that U.S. forces captured Petitioner on July 27, 2002), and which the Government has conceded in judicial proceedings, see, e.g., Brief for Respondent, Khadr v. Gates, No. 07-1156 at 15 (D.C. Cir. filed July 17, 2008) (noting that Petitioner was “15 years old . . . at the time he was captured on the battlefield in Afghanistan”).  Petitioner’s third argument, an alternative challenge to the legality of his detention as an enemy combatant, relies on the fact that Petitioner has been detained as an adult; but this too is an undisputed fact that the Government has previously conceded in judicial proceedings.  See id. at 5 (“Because [O.K.] was 16 years old at the time of his transfer to Guantánamo, he was placed in the normal facilities for adult detainees rather than in special facilities set up for detainees under the age of 16.”).  Because these facts have been conceded by the Government in judicial proceedings, Petitioner’s claims in this Motion are appropriate for resolution on the pleadings under Federal Rule of Civil Procedure 12(c).  Cf. Baker v. Henderson, 150 F. Supp. 2d 17, 19 n.1 (D.D.C. 2001) (“the court may take judicial notice of matters of a general public nature, such as court records, without converting the motion to dismiss into one for summary judgment”); Jean Alexander Cosmetics, Inc. v. L’Oreal USA, Inc., 458 F.3d 244, 257 n.5 (3d Cir. 2006) (to resolve a motion to dismiss, “a court may properly look at public records, including judicial proceedings, in addition to the allegations in the complaint.”) (internal quotations omitted).  Should this Court disagree, Petitioner respectfully requests that it treat Petitioner’s motion as one for summary judgment under Federal Rule of Civil Procedure 56, relying on the attached Statement of Undisputed Material Facts and Kuebler Affidavit.


� 	See, e.g., 47 Am. Jur. 2d Juvenile Courts and Delinquent and Dependent Children § 4� TA \l "47 Am. Jur. 2d Juvenile Courts and Delinquent and Dependent Children § 4" \s "47 Am. Jur. 2d Juvenile Courts and Delinquent and Dependent Children § 4" \c 5 � (“[a]s juvenile court proceedings are designed for the rehabilitation of minors, while the purpose of imprisonment pursuant to the criminal law is punishment, the differing needs and characteristics of adult offenders and juveniles justify the maintenance of a separate and distinct system of justice for each of the two classes” (internal footnote omitted)).  


� 	Contrary to initial accounts, Petitioner was not the sole survivor of a four-hour bombardment of an alleged al-Qaeda compound near Khost, Afghanistan, and therefore necessarily responsible for an alleged grenade attack on U.S. troops.  See Daniel LeBlanc, Canadian Implicated in Afghan Firefight, Globe & Mail (Canada), Sept. 10. 2002 (attached to Kuebler Affidavit as Exhibit 3).  Instead, he was one of at least two individuals alive when U.S. troops assaulted the compound, and appears to have been sitting, facing away from the fighting, when he was shot in the back.  See CITF Report of Investigative Activity (Mar. 17, 2004) at 2 (attached to Kuebler Affidavit as Exhibit 4).  And while one U.S. soldier involved in the assault surmised that Petitioner was likely responsible for the grenade attack, see id., a report prepared the day after the firefight by the on-scene commander states that the combatant responsible for throwing the grenade that fatally wounded a U.S. soldier was himself “killed” by another soldier.  See Department of the Army, Memorandum for Commander, AOSO-SF-COB-920 (July 28, 2002) ¶ 2.c (attached to Kuebler Affidavit as Exhibit 5).


� 	The Secretary of Defense’s Order defines an “enemy combatant” as “an individual who was part of or supporting Taliban or al Qaeda forces, or associated forces that are engaged in hostilities against the United States or its coalition partners,” including “any person who has committed a belligerent act or has directly supported hostilities in aid of enemy forces.”  July 7 Order at ¶ a.  Petitioner’s CSRT relied solely on his purported membership in al-Qaeda in concluding that he was properly detained as an “enemy combatant.”


� 	As numerous federal courts have recognized, dispositive motions under the Federal Rules of Civil Procedure are appropriate in habeas proceedings.  See, e.g., El-Hadad v. United States, 377 F. Supp. 2d 42 (D.D.C. 2005); United States ex rel. New v. Rumsfeld, 350 F. Supp. 2d 80 (D.D.C. 2004).


� 	These early uses of the writ make clear that pre-trial challenges to military commission jurisdiction are not merely features of statutory habeas, but rather form a fundamental part of the writ protected by the Constitution.  See INS v. St. Cyr, 533 U.S. 289, 301 (2001) (“[A]t the absolute minimum, the Suspension Clause protects the writ ‘as it existed in 1789.’” (quoting Felker v. Turpin, 518 U.S. 651, 663-64 (1996))).  This was implicitly confirmed by the Supreme Court in Toth v. Quarles, 350 U.S. 11 (1955), and other cases decided in the aftermath of World War II, involving habeas challenges to military jurisdiction filed by persons abroad.  At that time, the federal habeas statute had been interpreted as authorizing jurisdiction only in the district in which the petitioner was detained.  See Ahrens v. Clark, 335 U.S. 188 (1948).  Nonetheless, the Court repeatedly reached the merits of habeas petitions filed by U.S. citizens held overseas who challenged the validity of their courts-martial or military commissions.  See, e.g., Toth, 350 U.S. 11 (reviewing a pre-trial challenge of a former airman detained in Korea for a court-martial on criminal charges).  Because statutory habeas at the time prohibited such challenges, the Court could only have reviewed them as a matter of constitutional habeas.  See Rasul v. Bush, 542 U.S. 466, 497 (2004) (Scalia, J., dissenting) (“The constitutional doubt that the Court of Appeals in Eisentrager had erroneously attributed to the lack of habeas for an alien abroad might indeed exist with regard to a citizen abroad—justifying a strained construction of the habeas statute, or (more honestly) a determination of constitutional right to habeas.”).





� 	Abstention is also inappropriate because the bases for abstention identified in Councilman are absent here.  In Councilman, the Court concluded that abstention was appropriate based on two premises: military discipline is “best served if the military justice system acts without regular interference from civilian courts;” and federal courts should respect the balance between military preparedness and fairness to individual service members reflected in the system of military courts and review procedures, which include a right to appeal to the civilian-staffed Court of Military Appeals.  Hamdan, 548 U.S. at 586-87.  Here, however, Petitioner “is not a member of [the] Nation’s Armed Forces, so concerns about military discipline do not apply.”  Id. at 587.  Further, because Petitioner has challenged military commission jurisdiction over juveniles altogether, rather than simply challenging the military commission’s decision on the facts of a particular case, adjudicating Petitioner’s claim would not upset the balance between military commissions and civilian courts established by Congress.


� 	In light of the principle of constitutional avoidance, Section 950j(b) can be interpreted as simply codifying the prudential rule that civilian courts lack supervisory jurisdiction over military tribunals, see, e.g., FEC v. Akins, 524 U.S. 11, 32 (1998), while still permitting Article III courts to review the jurisdiction of military commissions and other questions regarding their fundamental legality or constitutionality.  See INS v. St. Cyr, 533 U.S. 289, 301 n.13 (2001) (“The fact that this Court would be required to answer the difficult question of what the Suspension Clause protects is in and of itself a reason to avoid answering the constitutional questions that would be raised by concluding that review was barred entirely.”).  But see Hamdan v. Gates, No. 04-1519, slip op. at 10 (concluding that Section 950j(b) is “plainly a jurisdiction-stripping provision”).


� 	In contrast, the statute does authorize a range of interlocutory appeals by the government both to the Court of Military Commission Review, 10 U.S.C. § 950d(a), and D.C. Circuit, 10 U.S.C. § 950d(d).


� 	These cases concern jurisdiction over minors who enlisted in U.S. armed forces, not persons captured on the battlefield.  But the principle they embody applies equally here: military jurisdiction depends on the defendant’s status, and it has long been understood that defendants cannot have the status required for military jurisdiction unless they are old enough to lawfully consent to military status.  Military trials—whether by court-martial or military commission—are adult proceedings that presume defendants had the capacity to take on the special status that subjects them to military jurisdiction.  There is no indication that Congress intended to disturb that precedent, and to delineate the personal jurisdiction of MCA commissions in a manner inconsistently with well-established military law.


� 	While the MCA provides that judicial construction of the UCMJ is “not binding” on military commissions, it does not prohibit military commissions from considering such precedent—let alone prohibit this Court from considering such precedent in the context of a civil habeas proceeding.  See 10 U.S.C. § 948b(c); cf. id. § 948b(e) (flatly prohibiting the introduction or consideration of military commission precedent in court martial proceedings under the UCMJ).


� 	The JDA does provide that individuals alleged to have committed an act of juvenile delinquency when age 15 may, on motion of the Attorney General, be transferred to adult prosecution if a Court determines that “such a transfer would be in the interest of justice.”  18 U.S.C. § 5032.  However, such a transfer requires both a motion of the Attorney General and a determination by an Article III court—neither of which occurred in Petitioner’s case.


� 	The MCA’s provisions are inconsistent with other aspects of U.S. law as well.  For example, the MCA permits imposition of the death penalty, but does not restrict its imposition to adults.  See 10 U.S.C. § 949u.  If Congress had intended for the MCA to apply to juveniles, it would have explicitly prohibited the imposition of the juvenile death penalty, given that the Supreme Court of the United States struck down the juvenile death penalty as cruel and unusual punishment only one year prior to the enactment of the MCA.  Roper, 543 U.S. 551.


� 	See Hearing on Protocols on Child Soldiers and Sale of Children (Treaty Doc. 106–37) before the Sen. Foreign Relations Comm., 107th Cong. (2002) (Annex to S. Exec. Rep. 107-4 at 53-54 (2002))� TA \l "Hearing on Protocols on Child Soldiers and Sale of Children (Treaty Doc. 106–37) before the Sen. Foreign Relations Comm., 107th Cong. (2002) (Annex to S. Exec. Rep. 107-4 at 53-54 (2002)" \s "Hearing on Protocols on Child Soldiers and Sale of Children (Treaty Doc. 106–37) before the Sen. Foreign Relations Comm., 107th Cong. (2002) (Annex to S. Exec. Rep. 107-4 at 53-54 (2002)" \c 4 � (statement of E. Michael Southwick, State Dep’t) (noting that the Child Soldier Protocol “creates a standard, which is readily understandable, that 18 is the breakpoint for these non-state actors”).  Although Petitioner is no longer under the age of eighteen, this fact is irrelevant in determining the government’s obligations under the Child Soldier Protocol.  Article 6(3) applies to individuals who were “used in hostilities contrary to this Protocol.”  (Emphasis added).  Hence, the only age that is relevant in determining U.S. obligations under the Protocol is Petitioner’s age when he was “used” in armed conflict: fifteen.   


� 	See also Rosa Ehrenreich, Save Sierra Leone, Wash. Post, Mar. 4, 2001, at B7 (“This body was created by the United Nations at the urging of the United States….”).


� 	The U.N. Secretary-General’s Report on the SCSL Statute notes that the prosecution of children for war crimes presented a “difficult moral dilemma” and that the issue provoked lengthy discussion.  Report of the Secretary-General on the establishment of a Special Court for Sierra Leone, S/2000/915 ¶¶ 32, 34 (Oct. 4, 2000).  The Secretary-General recommended that the Security Council consider prosecution as an option only with the kinds of special provisions set forth in Article 7 of the SCSL Statute.  See id. ¶¶ 36-38.


� 	Before the military commission, the government argued that the MCA applies to juveniles because, by its terms, it applies to “a person who has engaged in hostilities,” 10 U.S.C. § 948a(1)(A)(i) (emphasis added), and because the Dictionary Act defines “person” to include “individuals” without reference to age.  1 U.S.C. § 1.  But that definition does not apply where—as here—“the context indicates otherwise.”  Rowland v. California Men’s Colony, 506 U.S. 194, 200 (1993).  Indeed, a Dictionary Act definition is displaced not only where a statute provides an explicit, alternative definition, but where an “indication” exists to suggest the Dictionary Act definition would be a “poor fit” and a different reading of the statute would be appropriate.  Rowland, 506 U.S. at 200.  That rule should be applied generously to prevent “the court from forcing a square peg into a round hole.”  Id.  In light of the numerous “indication[s]” discussed in the text, the Dictionary Act definition is plainly not controlling. 


� 	The Court’s reliance on the law of war to analyze the limits of “necessary and appropriate force” was clearly correct.  As a textual matter, nothing in the AUMF indicates that Congress, in authorizing the use of such force as was “necessary and appropriate,” intended to permit detention on a basis that was contrary to the law of war.  Further, as scholars have recognized, it has been “well understood since the Founding” that “the president and every member of the executive branch are bound by the law of war.”  Jordan J. Paust, International Law Before the Supreme Court: A Mixed Record of Recognition, 45 Santa Clara L. Rev. 829, 838-39 & n.53 (2005)� TA \l "Jordan J. Paust, International Law Before the Supreme Court: A Mixed Record of Recognition, 45 Santa Clara L. Rev. 829, 838-39 & n.53 (2005)" \s "Jordan J. Paust, International Law Before the Supreme Court: A Mixed Record of Recognition, 45 Santa Clara L. Rev. 829, 838-39 & n.53 (2005)" \c 5 �; see also Herrera v. United States, 222 U.S. 558, 573 (1912)� TA \l "Herrera v. United States, �222 U.S. 558 (1912)" \s "Herrera v. United States, 222 U.S. 558, 573 (1912)" \c 1 � (“the military commander at New Orleans ‘had power to do all that the laws of war permitted, except so far as he was restrained by the pledged faith of the Government, or the effect of congressional action.’” (quoting Planters’ Bank v. Union Bank, 83 U.S. 483, 495 (1872)). 


� 	These treaties all identify “children” as those who have not yet attained the age of 15, but the international community has since recognized that no child under 18 should be conscripted into military service, and that no child under 18 should be allowed to volunteer for service in a non-state armed force.  The treaties must therefore be read in light of this new age of consent.  See generally Child Soldier Protocol� TA \s "Optional Protocol to the Convention on the Rights of the Child on the Involvement of Children in Armed Conflict (\"Child Soldier Protocol\")" �; see also Article Analysis, 2000 WL 33366017, at *2 � TA \l "Department of State, Article-by-Article Analysis, attached to Letter of Submittal of Optional Protocol, July 13, 2000, Senate Treaty Doc. 106-37, at *2(A)" \s "Department of State, Article-by-Article Analysis, attached to Letter of Submittal of Optional Protocol, July 13, 2000, Senate Treaty Doc. 106-37, at *2(A)" \c 5 �(“The [Child Soldier] Protocol raises the age for military conscription to 18 years; international law had previously set this at only 15 years.”); International Military Tribunal (Nuremburg), Judgment and Sentences, 41 Am. J. Int’l L. 172, 219 (1947)� TA \l "International Military Tribunal (Nuremburg), Judgment and Sentences, 41 Am. J. Int’l L. 172, 219 (1947)" \s "International Military Tribunal (Nuremburg), Judgment and Sentences, 41 Am. J. Int’l L. 172, 219 (1947)" \c 5 � (law of war “is not static, but by continual adaptation follows the needs of a changing world”).


� 	Juveniles cannot be “affiliates” of al-Qaeda for much the same reason they cannot be “members.”  As the United States Supreme Court has observed, “affiliation” is “a relationship which is equivalent or equal to that of membership in all but name.”  Killian v. United States, 368 U.S. 231, 254 n.13 (1961)� TA \l "Killian v. United States, �368 U.S. 231 n.13 (1961)" \s "Killian v. United States, 368 U.S. 231, 254 n.13 (1961)" \c 1 �.  Thus, “[a] person may be found to be ‘affiliated’ with an organization, even though not a member, when there is shown to be a close working alliance or association between him and the organization, together with a mutual understanding or recognition that the organization can rely and depend upon him to cooperate with it, and to work for its benefit, for an indefinite future period upon a fairly permanent basis.”  Id. (emphasis added); see also Bryson v. United States, 396 U.S. 64, 69 & n.7 (1969)� TA \l "Bryson v. United States, �396 U.S. 64 & n.7 (1969)" \s "Bryson v. United States, 396 U.S. 64, 69 & n.7 (1969)" \c 1 � (same).  As discussed in the text, a juvenile lacks the capacity to form a valid “mutual understanding” with an armed organization, and cannot enter a valid agreement to “cooperate with” or “work for” such an organization.


� 	Some courts have held that, in order to form the basis for a habeas claim, a treaty must be self-executing.  See Wang v. Ashcroft, 320 F.3d 130, 140 (2d Cir. 2003).  Initially, it is not clear that this is always true.  See Atuar v. United States, 156 Fed. Appx. 555, 564 n.12 (4th Cir. 2005) (unpublished) (“[W]e recognize the possibility that a habeas corpus petition may require a court to review a particular detention in light of a non-self-executing but constitutionally ratified treaty.”).  But in any event, the Child Soldier Protocol is self-executing.  Its relevant language is mandatory, not aspirational, providing that States Parties “shall cooperate in . . . the rehabilitation and social reintegration of persons who are victims of acts contrary” to the Protocol.  Child Soldier Protocol, art. 7(1) (emphasis added); cf. Medellin v. Texas, 128 S. Ct. 1346, 1358 (2008) (concluding that Article 94 of the U.N. Charter was not self-executing because it did “not provide that the United States ‘shall’ or ‘must’ comply” with its terms).  Furthermore, unlike the other treaty ratified the same day, and unlike in the case of all other human rights treaties the United States has ratified over the past 20 years, the United States filed no reservation stating that any part of the Protocol was not self-executing.  Cf. 148 Cong. Rec. S.5717, 5719 (daily ed. June 18, 2002) (Sec. 4 Declaration: “the provisions of the [Sale of Children Optional Protocol] … are non-self-executing”); 136 Cong. Rec. S.17486-01 (daily ed., Oct. 27, 1990) (declaring certain provisions of the Convention against Torture non-self-executing); 138 Cong. Rec. S.4781-01 (daily ed., April 2, 1992) (declaring certain provisions of the International Covenant on Civil and Political Rights non-self-executing); Cong. Rec. S.7634-02 (daily ed., June 24, 1994) (declaring provisions of the International Covenant on the Elimination of Racial Discrimination non-self-executing).  Finally, the State Department’s article-by-article analysis confirms that Article 7(1) of the protocol creates an “obligat[ion]” on States Parties.  Article Analysis, 2000 WL 33366017, at *45� TA \l "Department of State, Article-by-Article Analysis, attached to Letter of Submittal of Child Soldier Protocol, July 13, 2000, Senate Treaty Doc. 106-37, 2000 WL 33366017, at *45" \s "Department of State, Article-by-Article Analysis, attached to Letter of Submittal of Child Soldier Protocol, July 13, 2000, Senate Treaty Doc. 106-37, 2000 WL 33366017, at *45" \c 4 �.


� 	See, e.g., UNICEF & Coalition to Stop the Use of Child Soldiers, Guide to the Optional Protocol (December 2003), available at http://www.unicef.org/emerg/files/option_protocol _conflict.pdf (describing strategies for effective implementation of reintegration, including identifying the necessity of educational, vocational, and psychosocial support); see also Save the Children, Stolen Futures: The Reintegration of Children Affected by Armed Conflict (October 2007), available at http://www.child-soldiers.org/document/get?id=1261.


�	A habeas petition is an appropriate vehicle for seeking this relief.  It is undisputed that habeas is available when, as here, a petitioner seeks release.  And even if Petitioner’s request is construed as seeking a change in conditions of confinement, such claims are also cognizable on habeas, particularly where, as here, a petitioner seeks a “quantum change in the level of custody.”  Graham v. Broglin, 922 F.2d 379, 381 (7th Cir. 1991) (cited in In re Deutsch, No. 94-5310, 1995 WL 66633, at *1 (D.C. Cir. 1995)); Wilson v. Bureau of Prisons, No. 94-5387, 1995 WL 759192, at *1 (D.C. Cir. Nov. 15, 1995) (“injunctive relief claims relating to the terms and conditions of his confinement are properly pursued in a habeas action”); see also Campbell v. McGruder, 580 F.2d 521, 550 n.62 (D.C. Cir. 1978) (“habeas may afford alternative relief for inmates challenging this condition of their confinement”); Hudson v. Hardy, 424 F.2d 854, 856 n.3 (D.C. Cir. 1970) (“Habeas corpus tests not only the fact but also the form of detention.”).
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