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Introduction 

1.
This note seeks to draw attention to what, it is contended, are the principal flaws in the analysis of English law presented in the Government Brief (and the Briefs filed by supporting amici) in the above cases.  This note therefore proceeds by way of itemised response to those Briefs and seeks not to repeat or argue afresh the matters in our CLA Amicus Brief but rather to reply to the specific arguments put in support of the Government.  Such a response is necessary because, as set out below, the presentation of English law in the Government Brief (and by supporting amici) cannot withstand scrutiny.
A) THE GOVERNMENT BRIEF
Government’s Summary of Argument (Brief, p. 10)

2.
In its Summary of Argument, the Government contends (at p. 10 of its Brief) that “the common-law writ of habeas corpus would not have extended to alien enemy combatants held outside the territory of the United States, either in 1789 or at any later date…”.  Two preliminary points require to be made about the Government’s formulation of its argument.
3.
The first point to note is the careful choice of words used in the above proposition in that it assumes as already proven one of the central facts that the habeas corpus remedy is designed to investigate, namely enemy alien status.  As we have explained in our CLA Amicus Brief – and the Court of course recognised in Eisentrager itself – the concept of enemy alien status ordinarily contemplates a citizen of a State at war with the United States (CLA Brief, p. 28 fn. 28).  Furthermore, the question whether a detained person is properly categorised as an enemy alien is at common law within the jurisdiction of the Court and to be determined by the Court and not the Executive (see CLA Brief, p. 28 and p. 20 fn. 36 and the citation of Barnardo v Ford).  The Government’s argument therefore assumes the very question which as a matter of common law remains outstanding for the Court to determine on full habeas review on the merits but which is not capable of being predetermined by the Government in order to make the case moot.  
4.
The second preliminary point to note from the Government’s above formulation is the reference to the common law “at 1789 or at any later date” (emphasis added).  This phrasing does not appear to be consistent with what the Government submits later in its Brief (p. 26) when it argues that the relevant common law crystallised in 1789 and that the common law at that date alone falls to be considered.  More importantly (and that apparent inconsistency aside), as a matter of English common law, the modern position could not be clearer that an English court would permit Guantanamo detainees to apply for habeas corpus review in the English court.  That position is not as a matter of English law susceptible of any genuine contrary argument or doubt.  Accordingly, any implication by which the Government might appear to suggest that English common law at any later date than 1789 would not permit habeas to Guantanamo detainees would be wholly erroneous.  Furthermore, as a matter of English common law (which adheres to the declaratory theory of common law), the cases after 1789 cited in the CLA Brief confirming that habeas extends both to non-citizens and extra-territorially would for that reason be jurisprudentially conclusive of the position in 1789 too.
5.
Moving away from the Government’s Summary of Argument and the above notable points, the critical section in the Government Brief is then that at pp. 26–33 and 37–40.  For its central proposition (p. 26) that “at common law [as it stood at 1789] the writ of habeas corpus would not have extended to alien enemy combatants detained at Guantanamo Bay”, the Government Brief seeks to argue two distinct matters of 1789 English law, namely (i) that habeas corpus was unavailable outside the sovereign territory of the Crown and so unavailable at a place with the equivalent territorial status of Guantanamo Bay and (ii) that the common law writ was not available to aliens detained as enemy combatants.  On the contrary, however, as set out in the CLA Brief, habeas corpus would have been so available and habeas review would not have been precluded by either head of argument.  We address this further below by reference to the specific arguments deployed in the Government Brief, considering in turn first the sovereign territory point and secondly the enemy alien point.
Territory to which habeas review can extend

Government Brief, p. 20
6.
At fn. 8 on p. 26, the Government Brief refers to the 1679 Act.  The majority in the Court of Appeals had suggested that the terms of this Act indicated that until its passing the writ was not available to protect those sent to detention overseas.  That view is challenged by the CLA Brief (p. 6 & fn. 15) and does not appear even to be maintained by the Government.  The Government instead seeks (in fn. 8) to draw a distinction between an individual first detained in the United States and then sent abroad to detention at Guantanamo and an individual sent direct to the foreign location on instructions emanating from the United States.  That would seem to us to be an unmeritorious and overly fine distinction to draw and has no proper support as a distinction in the English authorities.  Indeed, as we explain at length in the CLA Brief, the critical factor determining the availability of the writ was control over the relevant territory (CLA Brief, pp. 12–27) and the flexibility of the writ would readily overcome a stratagem such as that represented by the Guantanamo Bay detentions even if the Government position had any prima facie merit (see CLA Brief, p. 11).
Blackstone and Hale (Government Brief, p.27)
7.
At p. 27 of the Government Brief, there is a citation from Blackstone 3 Commentaries 131 but it is incomplete and the (omitted) remainder of the same sentence is important because it concludes “…for the king is at all times entitled to have an account, why the liberty of any of his subjects is restrained, wherever that restraint may be inflicted.”  The principle espoused by Blackstone was clear and to the effect that habeas corpus was “the great and efficacious writ, in all manner of illegal confinement…”.  
8.
Whilst it is common ground that the writ extended to the Crown’s dominions, the Government Brief then (also at p. 27) suggests that the writ extended only to dominions and that, for these purposes, dominion was a legal term of art then in use connoting formal sovereignty over a territory.  To try to make good this point, the Government Brief relies on two passages, the first from Sir Matthew Hale (1609–1676) writing in the mid-seventeenth century and the second a further citation from Blackstone.  The Blackstone paragraphs (1 Commentaries 94–105) describe the historical constitutional position of England, Wales, Scotland, Berwick, Ireland, the Isle of Wight and the Isle of Man.  Those are all places in the British Isles (which, as well as geographical connection, have two millennia of political, constitutional and legal connection with England so as not to be comparable to Guantanamo Bay) and, in any event, the Blackstone reference (pace the Government Brief) offers no assistance on the meaning of the word “dominions”.  The Blackstone citation does not explain the status of territory beyond the core British Isles and does not limit the term dominion according to sovereignty only.  In short, the Blackstone citation does not support the Government.
9.
The Government Brief also cites Hale as “defining ‘dominions’” (emphasis added) and pleads that Hale’s supposed definition is consistent with the Government’s case.  The use of the word “defining” suggests that the Government’s quotation from Hale was of a passage expressly explaining the meaning of the word “dominion”.  Yet, the word “dominion” does not appear at all in Hale’s paragraph from which the quotation is taken; and it is not the case that Hale was defining the term “dominion” as meaning sovereign territory only.  He was doing no such thing and the passage in fact reads as follows:  
“…inasmuch as government is the relation between the governed and governor we shall consider them in order, viz (i) the subject or thing governed (ii) the governor.  And as to the first because the governed are either in reference to the territories or places to which the government extends or in reference to the persons that ordinarily reside in those places or territories, we shall first consider the general places or territories to which the government of the king of England extends which will be the subject of this chapter.

“These territories are of two kinds.  First, such as the king hath in right of the crown of England as parcel thereof or annexed thereto …. Secondly, such as though the same person that is king of England hath, yet he hath them not in capacity of the crown of England….”
10.
Thus, Hale was in fact describing all places and territories to which the government of England extended and the words cited by the Government did not in any way restrict the meaning of “dominion” to a place of sovereign territory.  To the extent that Hale’s chapter was about dominions, it is clear that Hale was treating all places or territories under English government as being dominions and giving that word its widest sense.  In Hale’s taxonomy, there were only two types of territories and all territories (of whichever type) were dominions.  Accordingly, the Government cannot in truth legitimately argue that the Hale citation supports its position or is even a relevant definition of “dominion” at all.
R v Cowle (Government Brief, p. 28)
11.
In addition to its reliance on the above learned works of authority (which reliance it is submitted is misplaced for the reasons set out above), the Government Brief (at p.28) next seeks to bolster its argument on the need for sovereignty by reference to the case of R v Cowle (on which petitioners rely).   Glossing over the clearer point that the English courts were plainly quite prepared to consider habeas corpus in relation to detentions outside of territorial England in 1789, the Government’s argument is that, in Cowle, Lord Mansfield listed places to which habeas extended, all those places were sovereign territory and hence (the Government argues) it must be that sovereignty was the connecting factor for habeas corpus to operate beyond England’s borders.  The insuperable problem with this argument is that it is unsupported by the case itself since Lord Mansfield’s judgment did not make sovereignty the relevant test.  On the contrary, Lord Mansfield’s test of “subjection” was as set out in the CLA Amicus Brief; and, as the Court of Appeal made clear in Ex p Mwenya (CLA Brief, p. 14), Lord Mansfield’s test of subjection operated “irrespective of territorial sovereignty”.  
12.
The Government’s argument is thus no more than an impermissible attempt to read into Lord Mansfield’s list, of example countries to which habeas could run, a test that was not intended to be there and is not there (and has been conclusively and irrefutably explained by the English courts not to have been there).  It is not open to the Government somehow to find a narrow sovereignty test on the basis of an implication contradicted by the express terms of the judgment in Cowle and further rejected by subsequent authority. Moreover, as we have explained at p. 14 of the CLA Brief and above, “dominion” in 1759 had no technical meaning and neither Lord Mansfield nor Blackstone should be taken to have used the term to qualify Lord Mansfield’s binding general statement that: “There is no doubt as to the power of this Court where the place is under the subjection of England”.
13.
There is even earlier authority to the same effect, such as Calvin’s Case (1609) 7 Co Rep 1 where Coke held that the mandatory writs were “not tied to any place but do follow subjection and ligeance”; and per Montague CJ (see Richard Bourn’s Case (1603–1625) 79 ER 465 at 466, Cro Jac 543) as follows:

“…and this writ is a prerogative writ, which concerns the King’s justice to be administered to his subjects; for the King ought to have an account why any of his subjects are imprisoned: and it is agreeable to all persons and places; and no answer can satisfy it, but to return the cause, with paratum habeo corpus &c and this writ hath been awarded out of this Court to Calais, and all other places within the kingdom; and to dispute it is not to dispute the jurisdiction, but the power of the King and his Court, which is not to be disputed…”  
14.
Returning to Cowle itself, not only is a narrow sovereignty test absent from the judgment, it is also fundamentally inconsistent with the principle underlying and stated in explicit terms in the case of Cowle.  This principle was expressed as follows (at p. 599):

“Suppose they [the Berwick authorities] adjudge a man to death, for a crime not capital by the law of England.  Suppose they indict a man for disobeying an ordinance repugnant to the law of England.  Suppose they should indict a man for treason, though the fact would not amount to treason within our laws; – suppose, as justices of the peace, they make illegal orders without any authority, in a summary way; there can be no redress but here: and if this Court could not interpose, they would, under the grant of a limited subordinate authority, be absolute.”
15.
In place of the Berwick authorities in the above dictum, the Guantanamo authorities could be substituted.  Just as Berwick was “subordinate” to England in Cowle (pp. 598–599) and just as Berwick “has no other laws by which it is governed but the laws of England” (p. 601), Guantanamo is “subordinate” to the United States and has no national law applicable to detainees except US law.  The Government today seeks to take exactly the same point that was taken in Cowle all that time ago (p. 599, that “the King’s writ does not run there”) and which was so roundly rejected in 1759.  The whole point in Cowle was that there could not be a legal vacuum and that if the English court could not interfere or intervene, there was no other judicial authority that could.  
16.
Such a situation was plainly unacceptable and intolerable under common law because it would allow those taking authority under the Crown (or in the comparative US sense under the Constitution) to exercise power without legal limitation.  That would have been inimical to the rule of law and so anywhere where the English Crown exercised power or law (subjection) the writ had to run too.  Accordingly, before 1789, the common law amply recognised that there could be no legal black holes; and the Government’s argument is thus obviously incompatible with the essential reason that habeas corpus extended beyond the shores of England as explained in Cowle.  

17.
The Government’s argument on Cowle is impermissible for another reason too, which is that the argument misunderstands or misinterprets the territorial limitation that English law did and continues to recognise on habeas corpus.  In this regard, the Government’s argument conflates and confuses the historic distinctions between the United Kingdom as a modern unitary state and the crown of England (representing a sovereign both separate from and within that state).  Lord Mansfield explained the one limitation on habeas as being in respect of “foreign dominions, which belong to a prince who succeeds to the throne of England”.  This, in Lord Mansfield’s day, encompassed principally Scotland and the electorate of Hanover, Germany (which territory was held by the same person as held the English Crown in the years 1714 to 1836 ​– 1714 being the year the German duke, George Louis, the Elector of Hanover, succeeded to the Crown of England as George I in order to ensure that the English Crown remained Protestant).  A feature of both Scotland and Hanover was that they remained separate countries and as a matter of English law it was in effect a coincidence that the same person held the crowns of both.  The reason habeas corpus did not run to those places was not a limitation of formal sovereignty in the way the Government seeks to argue but because the English Crown and English law had no interest in those places at all.  Habeas did not run to those places not because of a lack of sovereignty over them but because those places were not under the subjection of the Crown of England.  There is no proper comparison with Guantanamo Bay, where the United States does undeniably have an interest and US law undeniably does extend.  
18.
Whereas the United States as a sovereign State has de jure control over Guantanamo Bay (as the Government accepts on its own case, pp. 33–36 of the Government Brief), England as a sovereign state had no such jurisdiction over Scotland where only Scottish law applied.  Thus, the Government’s reference (in fn. 9 and at p. 28) to the unavailability of the writ in Scotland does not support its position.  As explained in the CLA Brief (at fn. 17 on p. 7), the English High Court had never had jurisdiction to send the writ to Scotland because of the formal distinction between the English and Scottish Crowns and the writ’s status as a prerogative remedy of the English Crown. The reason that habeas corpus could not be sent by England to Scotland was therefore not because of a lack of ultimate formal sovereignty (as analysed by the Government) but because of a lack of de jure control and legal interest.  Indeed, the sovereignty of the king over Scotland was as complete as his sovereignty over England.  There was no absence of sovereignty in the person of the king over Scotland (in the sense that the same person was king of both Scotland and England) and there was no other foreign power or state that had any residual sovereignty over Scotland so sovereignty in the king was complete; but as a matter of law in 1789 it was the sovereignty of the king of Scotland and not the king of England.  England as a sovereign state did not have Scotland under “subjection”.  

19.
To explain further, the English courts were the courts of the king of England and not the courts of the king of Scotland and so the English courts exercised their authority wherever the king of England could exercise his but not where the king of England could exercise no authority.  The king of England could not exercise authority in Scotland (that was for the king of Scotland) and so the king of England’s courts could likewise not exercise authority over Scotland (that was for the courts of the king of Scotland).  English law thus simply had no interest in Scotland and applied there in no way at all.  That was the position in 1789 and remains the position in 2007.  An English court still cannot issue the writ of habeas corpus to Scotland today as a matter of common law.  Scotland has its own sovereign legal system, its own laws, its own jurisprudence, its own lawyers and its own independent courts (operating as a distinct branch of government under the separation of powers).  Where a prisoner in Scotland believes he has been unlawfully detained, it is to the Queen’s courts in Scotland he must go and not to the English courts.
20.
Following Cowle, the effective question at common law for habeas to issue in 1789 was whether the sovereign state of England exercised de jure control over the relevant territory.  Did the king of England (as king of England) have authority over the place?  By contrast, the Government’s argument pointedly declines to look at de jure control over Guantanamo and is the formalistic one that sovereignty over Guantanamo ultimately belongs to Cuba.  This argument conspicuously overlooks the fact that Cuban law is plainly not of any relevance; and the logical consequence of the Government’s argument on ultimate sovereignty as a condition is that no law at all would then apply in Guantanamo.  This is the very thing that Cowle held was not permissible (see above), Lord Mansfield holding further (p. 603) that questions arising in such territory could not be tried by commissioners sent by the King but could only be judged in this Court because to proceed in any other shape “would not only be contrary to the common law, but to the Act abolishing the Star-Chamber…”.  With the Government’s adopting arguments based on the historical absolute monarchy from which the United States fought to free herself, it must be observed that the peculiarities of the settlements by which foreign princes came also to be kings of England (as described in Cowle) in the seventeenth and eighteenth centuries are not a foundation for arguing a limitation on the reach of habeas corpus to any place where the English Crown did act.  
21.
Applying the correct common law test from 1789, the question is whether the sovereign state from which habeas is sought has de jure power in the relevant territory (in Scotland, England did not: in Guantanamo, the United States does) and whether the executive of that sovereign state has power to act in the relevant territory (in Scotland, the king of England did not: in Guantanamo, the President does).  Where the answers are affirmative, habeas issues.  Although the king of England could hold territory under a number of different crowns, territory held under the crown of England was subject to English habeas.  The United States is in the equivalent position of the Crown of England and she has no alternative means by which she can hold territory (the President does not hold Guantanamo personally or in right of some other state of which he is also head of state) and so unlike the king’s historical accident of holding some territory out of the English Crown’s hands, the United States holds Guantanamo in right of the United States and in exercise of the United States’ sovereign power to lease the land as a state party to an international agreement.  That exercise of sovereign power by the United States and by no other legal body and in no other right thereby brought Guantanamo within the reach of the writ of habeas corpus as a matter of common law.  The notion on which the Government Brief seeks to rely, that because an English court has never been able to issue habeas to Scotland so the common law could not send habeas to Guantanamo, is wholly misconceived.  
22.
The analysis at pp. 27 to 28 of the Government brief addressing the judgment of Lord Mansfield in Cowle is flawed in at least the following further respects as well:

(a)
The Government’s citation of Sir Robert Chambers’ analysis of Cowle (p. 28) is incomplete and, in consequence, misleading.  As the CLA Brief explains (at fn. 23) Sir Robert indicated that the only restraint on the Court for the purposes of the writ was one of propriety on the particular facts of the case – to be measured by considerations such as the practicality of adjudication and the grant of relief – and that the power to issue the writ extended even to places outside the ordinary jurisdiction of the courts.

(b)
The Government Brief ignores or omits the crucial common law question of to whom the writ of habeas corpus should be directed.  As Sharpe, The Law of Habeas Corpus (cited by the Government at p. 29) explains (at p. 199): “…the mere fact that the place where the prisoner is held is outside the ambit of the writ will not necessarily deprive the court of the power to act. The jurisdiction of the court seems not to depend upon the place of imprisonment, but on whether there is someone within the jurisdiction who can be made respondent to the writ.  The test is whether the intended respondent exercises de facto control over the prisoner and whether he or she has the power to bring the detention to an end.”  Sharpe adds that “the imprisonment must bear a real relation to English law…”.  Applying this approach, the President (who of course is the Respondent) has the power as commander-in-chief to bring the detention to an end and so as a matter of common law is amenable to habeas review regardless of the place he determines to imprison detainees held by the United States.
The Habeas Corpus Act 1679 (Government Brief, p. 29)
23.
At p. 29, the Government Brief returns to the Habeas Corpus Act 1679 and to Clarendon’s Case asserting that both illustrated that prior to that point de facto control of a detention had not been sufficient to found the court’s jurisdiction. The CLA Brief addresses the Act and Clarendon’s Case in detail (at pp. 6–8 and fns. 15–16) and, as there demonstrated, neither Clarendon’s Case nor the terms of the Act suggested that there was some formal limit on the reach of the writ as it existed prior to 1679. Notably the Government citation of Hallam (p. 30) makes no reference to the passage from his Constitutional History cited by the CLA Brief and indicating that the true origins of the protection of liberty lay in Magna Carta and were not dependent on the 1679 Act at all which was, instead, aimed at outlawing the use of stratagems designed to frustrate the practical enjoyment of that protection (see CLA Brief, fn. 15).  The statutory reinforcement was in fact needed because the letter of the positive law was in practice being overridden by arbitrary government such that the law said one thing but the practical reality differed, as Hallam (on whom the Government relies) explained at pp. 231–232:
“Civil liberty in this kingdom has two direct guarantees; the open administration of justice according to known laws truly interpreted, and fair constructions of evidence; and the right of parliament, without let or interruption, to inquire into and obtain the redress of public grievances.  Of these the first is by far the most indispensable; nor can the subjects of any state be reckoned to enjoy a real freedom where this condition is not found both in its judicial institutions and in their constant exercise.  In this, much more than in positive law, our ancient constitution, both under the Plantagenet and Tudor line, had ever been failing; and it is because one set of writers have looked merely to the letter of our statutes or other authorities, while another have been almost exclusively struck by the instances of arbitrary government they found on record, that such incompatible systems have been laid down with equal positiveness on the character of that constitution.”
24.  
At p. 235, Hallam continued: “It cannot be too frequently repeated that no power of arbitrary detention has been known to our constitution since the charter obtained at Runnymede [Magna Carta, 1215].  The writ of habeas corpus has always been a matter of right.  But, as may be naturally imagined, no right of the subject, in his relation to the crown, was preserved with greater difficulty.”  In other words, Hallam’s account is a stark remainder both of the pressures placed on justice by the executive throughout the history of the common law and of how hard won was the preservation of the common law in the face of excessive and arbitrary power.  Thus, the 1679 Act on which the Government mistakenly relies was not in fact to alter the common law but to uphold it and to prevent it from being thwarted by the executive.  Moreover, the Government Brief is wrong (at p. 30) to suggest (as it appears to do) that the 1679 Act listed any place which was under the English Crown’s control but not in its sovereignty and to which habeas did not run since habeas ran to every place under the English Crown’s control regardless of sovereignty. 
Precedent (Government Brief, p. 30)
25.
At the foot of p. 30, the Government Brief criticises petitioners and their amici for not identifying a “single example of common law habeas reaching territories outside the Crown’s sovereignty”. A number of comments may be made by way of response:

(a)
A similar criticism may be made of the Government position. The Government is not able to cite a single example of the writ being denied on the grounds that the prisoner was detained on non-sovereign territory or a single statement supportive of its position other than from Ning Yi Ching and the minority judgment of Kennedy LJ in Sekgome (both much criticised and addressed below).  In Cowle, there was no precedent denying that the English court could exercise a review, as to which Lord Mansfield said (at p. 602): “There is not one authority to the contrary.  And in reason, it would be most absurd: because it would really be putting the place out of the protection of the law; and there must, in many important cases, be a total failure of trial, and consequently, of justice.”  The absence of any authority in the Government’s favour on this aspect of its case is thus the telling absence because authority in the Government’s favour would be, in Lord Mansfield’s words, “absurd”; and the absence of any such authority confirms the wider remit of habeas as explained in the CLA Amicus Brief.  The Government’s case requires restricting the most fundamental right at common law and that is the contention that would require heavy precedent where in fact there is none.
(b)
In contrast to the lack of precedents in the Government’s favour, the petitioners are able to invoke statements of general principle strongly supportive of their position from English judges (including among them some of the most celebrated names in English legal history) spanning some four centuries, including as follows:  
(i) Lord Mansfield in Cowle (1759) and in Somersett’s case (1772 – CLA Brief p. 10); 
(ii) Lord Cockburn LCJ in Ex Parte Anderson (1861 – CLA Brief pp. 14–16); 
(iii) Vaughan Williams LJ in Sekgome (1910 – CLA Brief pp. 16–18); 
(iv) the Earl of Birkenhead and Atkin LJ in O’Brien (1923 – CLA Brief pp. 9 & 19–21); 
(v) Lord Evershed MR, Romer LJ and Sellers LJ in Mwenya (1960 – CLA Brief pp. 21–23); 
(vi) Lord Scarman in Khawaja (1984 – CLA Brief p. 10); 
(vii) Lord Taylor LCJ in Muboyayi (1992 – CLA Brief p. 11); 
(viii) Lord Phillips MR in Abbasi (2002 – CLA Brief pp. 25-27);
(ix) Lord Bingham and Lord Hope in A (2005 – CLA Brief p. 10, fn. 22); 
(c)
The absence of prior decisions directly in point does not, as a matter of strict analysis, provide a conclusive answer to the underlying question in any event. Just as in Somersett’s Case it was no answer to the contention that Somersett was entitled to the writ of habeas corpus to argue that it had not previously been granted to a slave in his position –and had not apparently occurred to the c. 15,000 slaves then in England that they were entitled to such relief (see Somersett’s case Lofft, 1 p. 509).
26.
At pp. 31–32 the Government Brief cites Rex v Earl of Crewe ex parte Sekgome and In re Ning Yi Ching as “underscore[ing] that habeas was limited to the Crown’s sovereign territories”.  Those cases establish no such thing and are unadvisedly cited.  The Government Brief’s analysis is flawed and unsustainable in English law for the reasons explained more fully in the CLA Brief and amplified in response below. 

27.
As far as Sekgome is concerned, the following points may be made on behalf of petitioners:
(a)
At p. 31 the Government cites Lord Justice Kennedy’s judgment and his opinion that the writ did not run to the Bechuanaland province because it was not part of the King’s dominions, but (perhaps surprisingly) the Government Brief omits to mention the crucial fact that Kennedy LJ was in the minority on this issue (and that his dissenting judgment has never been received into English law and cannot properly be cited as establishing any proposition at common law).  Lord Justice Vaughan Williams and Lord Justice Farwell reached the opposite conclusion.
(b)
The Government’s omission in this regard is particularly surprising in circumstances where the minority nature of this aspect of Kennedy LJ’s reasoning was expressly flagged in the CLA Brief (at pp. 16–19 & fns 28–34).
(c)
The Government makes no mention of the fact that Kennedy LJ’s judgment also contains a passage directly contrary to the Government’s case.  As the CLA Brief points out (p. 18), the judge stated, in terms, that he considered the question as to whether or not the applicant for the writ was a British subject to be an irrelevance, the key question being whether he was detained under British authority.
28.
As far as the first instance judgment of Cassels J in In re Ning Yi-Ching is concerned (see Government Brief p. 32), and as the CLA Brief explains in more detail at fn. 42 (in a passage mirrored and apparently directly adopted by the Supreme Court in Rasul 542 U.S. 466 at 483 n. 14), it may be noted that:

(a)
The case should only be accorded limited weight as a first instance authority and a judgment given ex tempore.  This is particularly so when weighed against the body of authority supported by the illustrious names set out in paragraph 25(b) above; and the Government’s reliance on this case is flawed.
(b)
The case was not correctly decided and cannot stand with the appellate authorities referred to in the CLA Brief.
(c)
The judge, like the Government here, rested his approach on the judgment of Kennedy LJ in Sekgome (overlooking the fact that his was the minority judgement).
(d)
The overall result in the case is in any event explicable on other legal grounds consistent with the petitioners’ case.  In particular, there was another local court (the British Supreme Court at Shanghai) before which the detentions could be challenged (and to which an application for habeas was made the week after the decision of Cassels J in London); and the Foreign Secretary – the Respondent to the writ – was held to have no control over the detentions in any event. The same cannot be said of Guantanamo Bay or the Respondents in the present appeals.
(e)
Before the second application to the British Supreme Court at Shanghai could be served, in a rather unedifying episode for the British Government, the prisoners were handed over to Japan’s puppet authorities in China and were never seen again (The Times, 9 September 1939).  

(f) 
Professor David Clark and Gerard McCoy QC, in their book The Most Fundamental Legal Right – Habeas Corpus in the Commonwealth (Oxford University Press, 2000, pp. 151–157), subject Re Ning Yi-Ching to a detailed historical, factual and legal examination because, they say, “…the case itself is more factually and legally complicated than is generally understood.”  On their review of the case, they conclude as follows:
“The bald statement that the writ does not run to a foreign country may have to be qualified.  The writ is directed to the detainor.  In this case the detainors were British and in a British Concession.  While the writ will not run to command a foreigner in a foreign country, it does not follow that the writ does not run to representatives of the State (albeit in a foreign country) or to a detainor in the State who has custody and control of a person in the foreign country.  The critical determinant is the location of the detainor: a secondary determinant is the location of the detainee.

“…the decision of Cassels J in Ning Yi-Ching is widely and uncritically cited in the textbooks, for the wide proposition that the writ cannot be issued to a foreign country.  On close analysis that proposition is not supported by the case and is increasingly irreconcilable with modern jurisprudence.”
29.
Finally in relation to the Government’s territorial point, at fn. 12 on p. 32 the Government Brief attempts to marginalise the significance of the Court of Appeal judgment in In re Mwenya [1960] 1 QB 241.  The Government makes two points: first that the case is not a reliable guide as to English practice in 1789 (although by comparison the Government is content for the 1939 case of Ning Yi-Ching to be treated as historically helpful regardless of its 150 year gap) and secondly that the judgments in the case “repeatedly stressed” the petitioner’s status as a British subject.  Again the Government position lacks merit:
(a)
As the CLA Brief points out, the Crown submitted that the only test for the availability of the writ was one of territorial sovereignty (CLA Brief p. 21).  The significance or otherwise of the status of the applicant as a British subject was not in issue and formed no part of the ratio of Mwenya.
(b)
The irrelevance of formal status as a British national to the availability of the writ had been clear since the celebrated slavery abolition case of Somersett in 1772 and had been repeatedly recognised and upheld ever since (see CLA Brief pp. 9​–10, Somersett’s case and Khawaja; pp. 14–16, Ex parte Anderson; and pp. 16–19 and fns. 30–31, Ex parte Sekgome).
(c)
Against that background, it is unsustainable for the Government to assert that the decision in Mwenya can be “explained” on the ground that the writ was uniquely available to British subjects held overseas (cf. Government Brief, fn. 12, last sentence) and the sole and clear ratio of Mwenya was that sovereignty was not the relevant test for habeas.

Enemy alien combatant status

30.
The Government returns to a discussion of English law in the context of its consideration of the significance of enemy alien status (pp. 37–40). Again its submissions proceed on the basis of a flawed understanding of English law as explained in the CLA Brief and further clarified in response below.

31.
The core of this part of the Government’s argument is that habeas is said to have been traditionally unavailable to prisoners of war.  This proposition is, however, unsound not least since prisoners of war have always had full civil and procedural capacity at common law (see, e.g., Sparenburg v Bannatyne (1797) 1 Bos & B 163; Schaffenius v Goldberg [1916] 1 KB 284).  That civil capacity must mean that detainees were able to apply to court for habeas review and to have that review determined on the merits.

32.
At pp. 37–38 the Government Brief refers to the case of The King v Superintendent of Vine Street Police Station ex parte Liebman [1916] 1 KB 268 as supportive of a broad definition of the term “prisoner of war”.  What the Government fails to note is that this decision represents further authority supportive of the petitioners’ position.  This decision was in fact addressed in the CLA’s Brief submitted to the Court in Rasul and as the CLA pointed out at p. 28 of its Rasul merits brief:

“This was another First World War internment case and followed shortly after Ex parte Weber had been decided. Although the application was unsuccessful it represents further authority from the Divisional Court that the English Court does have jurisdiction to determine whether an individual seeking habeas corpus relief is in fact an enemy alien. As Mr Justice Low (with whom Mr Justice Bailache agreed) said (at 277) ‘The first question we have to determine is whether the applicant is an alien enemy’. The judge then went on to recite the facts of the case before concluding that Liebman was indeed an alien enemy. As in Weber’s case it was clear that the Court was not simply accepting the assertion made by the Executive to this effect but exercising its own jurisdiction to consider and resolve the issue.”
33.
At pp. 38–39 the Government Brief goes on to consider The Case of Three Spanish Sailors and Rex v Schiever.  Once again the Government fails to note that these cases are actually supportive of the petitioners’ position. As the CLA Brief points out (pp. 28–29) they are illustrative of the courts’ insistence that it is for the court to determine enemy alien status and not for the executive to do so. The fallacy of the Government’s position is further exposed in its own quotation from the Three Spanish Sailors Case that prisoners of war were “not to be set at liberty on a habeas corpus” because it is clear that the conclusion was again determined by the court on the merits that the sailors were prisoners of war and not because they were precluded from applying.  The Government’s approach is without legal logic too because it would mean that even under common law no prisoner would be able to challenge his detention because any certification by the executive that a person was a prisoner of war would be conclusive and the court would have no role.  That was not right in 1789 any more than it would be today.  Lord Mansfield made this clear in Cowle in 1759 when he explained (Cowle, p. 604) why the court had to exercise its supervisory jurisdiction and not leave the Berwick authorities to determine matters themselves, in the following passage (in which the Berwick authorities could be substituted by the military authorities in Guantanamo):
“…we must go on general principles.  If a witness in a cause has an interest, though it be small, he must be rejected: or if a juryman has declared his opinion by a former verdict, he may have done it very justly, but yet is liable to be challenged for this cause, on a subsequent trial.  In the present case, it is impossible but that all the persons who would be concerned in trying this matter at Berwick, must be biased by their preconceived opinions.  I do not speak this, with the least imputation upon the magistrates of Berwick: but it is not fit that they should be judges in their own cause, and after having already gone so far as they have done.” 
34. 
Habeas of course operates in distinct stages, first by forcing a review and only subsequently by releasing the prisoner if the review is in his favour.  Whilst a court may well uphold the legality of a detention on the review, it is not possible as a matter of common law to prevent the review by pre-determining its conclusion.  The plea that the detainee is legitimately held as a prisoner of war does not preclude review on habeas but rather sets up the issue for the court to resolve.  The plea may in a proper case have the result that the prisoner is not to be set at liberty because his detention is lawful but it is not a jurisdictional hurdle.  The Government’s argument seeks to collapse the stages of habeas into each other, when they are free-standing and sequential.
35. 
The Government’s citation of Furly v Newnham does not assist resolution of the issues before the Court. The case concerned a writ of habeas corpus ad testificandum, a writ requiring a gaoler to produce a prisoner so that the detainee can give evidence, usually for a criminal trial or on behalf of a third party.  It is an evidentiary procedure designed to ensure a prisoner can be temporarily released beyond prison walls (no doubt under close arrest or supervision) with the sanction of the court and so without consequences for the gaoler.  The ad testificandum writ is in the way of a subpoena of prisoners and has been largely abolished in much of the Commonwealth by alternative statutory evidential procedures.  It is therefore not related to questions of civil liberty or fundamental right and may be susceptible to policy considerations on the movement of prisoners which are not relevant where the legality of imprisonment is at stake.  Cases on the ad testificandum writ are not generally of significance on issues relating to the Great Writ.  Furthermore, from the very brief report of Furly v Newnham, it does not appear to have been in issue that the individual concerned was a prisoner of war and so beyond the reach of the writ. It is also not clear from the report that any final resolution of the case was reached.
36.
At the foot of p. 38 the Government Brief seeks to rely on a partial citation from McNair and Watts, The Legal Effects of War (1966).  What the Government fails to mention is that McNair and Watt’s analysis (on the same page as cited by the Government) is overall contrary to the Government’s case.  Of the Three Spanish Sailors Case (indeed of the very passage in that case quoted by the Government), McNair and Watts say, “The reason given is too wide, and, as Sparenburgh v Bannatyne shows, is incorrect.”  McNair and Watts go on to say that “We can see no reason why a prisoner of war should not be entitled to a habeas corpus in respect of the detention of some person in whom he had an interest, such as wife or child, in the same circumstances as anyone else would be, or in respect of his own detention by a private person acting without the authority of the Crown.”  What emerges when the Government’s citation of McNair and Watts is put in its full context is that, on their analysis, a person lawfully detained as an enemy alien will not be set free on a habeas corpus (because his detention is lawful and at common law the Crown has power under the royal prerogative to detain enemy aliens) but that an enemy alien is not for that reason prevented by common law from applying for habeas corpus and that any person wrongfully or incorrectly detained as an enemy alien can be released on habeas.
37.  
At p. 39, the Government Brief seeks to invoke Sharpe, The Law of Habeas Corpus in support of its enemy alien argument, but it does so misleadingly because the citation is again incomplete and in fact when quoted in full wholly supports the petitioners.  Contrary to the Government’s case, Sharpe’s text (the leading work on habeas in the common law world) is absolutely clear that being alleged to be an enemy alien is not a barrier to applying for the writ to have the legality of the detention reviewed on the merits.  What is so surprising about the Government’s neglect to make this clear is that Sharpe’s explanation to this effect is the very same paragraph as that from which the Government took its extract and sandwiches the words taken out of context by the Government Brief.  More fully, the Sharpe analysis of the cases is as follows:

“This means that if an applicant is detained in a prisoner-of-war camp, and is properly considered a prisoner of war, he or she will have no right to be liberated.  This is the rule which the courts have applied and it is not to say that such a person lacks the capacity to apply for the writ.  A more appropriate phrasing of the result would be: where someone held applies for habeas corpus, a complete answer to the writ will be that the applicant is both in fact and in law a prisoner of war detained by authority of the Crown.  The application discloses no cause for the writ to issue and it will be dismissed on that basis.  If, however, it appears that the applicant may have been improperly detained as a prisoner of war, or is a prisoner of war on licence and detained for some other cause, the court will investigate the propriety of the detention.  Capacity to apply has nothing to do with the matter: it is purely a question of whether a case can be made out for the remedy.”
B) AMICI BRIEFS
38.
Of the amici briefs filed in support of the Government position, the Criminal Justice Legal Foundation (“CJLF”) Brief and the American Center for Law and Justice (“ACLJ”) Brief both address English law.  Nothing further need be said about the ACLJ Brief because it relies only on extracts from McNair and Watts, the full context of which has already been explained above (paragraph 36).  As for the CJLF Brief, its analysis of English law is (like the Government Brief) subject to a number of serious flaws. These are summarised below.

Brief Amicus Curiae of the Criminal Justice Legal Foundation
39.
The CJLF asserts that habeas corpus is limited to citizens, aliens resident in the territory of the relevant state and visitors to the relevant state but does not extend to “persons who had never entered the United States or any area under its control prior to being brought in as military prisoners” (p. 5).  Interestingly the CJLF analysis gives far greater weight to the concept of control than the Government Brief and, in that sense at least, is inconsistent with it.  It is, in any event, overly narrow in contending that presence in territory in a State’s control prior to detention is a foundational pre-requisite to the availability of the writ.  None of the dicta in the cases cited in the CLA Brief support such a narrow analysis.
40.
At p. 7, the CJLF Brief refers to Cowle and asserts that it is “relevant only to the territorial question” as to the reach of the writ and says nothing about the relevance of the petitioner’s personal status.  In one sense that is true – no issue arose in that case in relation to status – but such an approach cannot circumvent the fact that the CLA’s analysis of English law has the firmest foundation on twin pillars: first, the broad territorial reach established by Cowle; and secondly, the availability of the writ to foreigners as well as nationals established by cases such as Somersett’s Case and the authorities which have followed it unless and until the court concludes that an individual is an enemy alien or prisoner of war in the classic sense of these terms (see CLA Brief pp. 3, 9-10, 12, 14-16, 18 & 28-29). 
41.
At p. 9, the CJLF Brief refers to “English decisions from the time of the Founding” as limiting the right to habeas to “part of the population”.  The Brief, however, does not name a single case under this reference to “English decisions” at p. 9.  In fact it could not do so because there are none (part of the population is not a test known to English common law) and indeed the absence of English authority in the Government’s favour has already been remarked above (paragraph 25(a)).  In this regard, the CJLF Brief also misunderstands Somersett’s Case, which is quite to the contrary.  The CJLF Brief addresses Somersett’s Case at p. 11 and asserts that Somersett could be considered “part of [the] population” of the British Empire.  Whether or not that is correct, such an analysis formed no part of the judgment of Lord Mansfield and has not been reflected in any of the subsequent case law of England which followed it (see, e.g., Khawaja and A both cited in the CLA Brief at 3, 9-10, 12, 14-16, 18 & 28-29).  It was also, of course, Lord Mansfield who decided Cowle and it might be expected that, had he considered the principles articulated in the two cases to have no interrelationship (as the CJLF in essence contends), he would have said so.  Somersett is in fact binding and insuperable authority that personal status and citizenship are irrelevant to the issue of habeas corpus.
42.
The CJLF’s citation of The Case of the Hottentot Venus (pp. 11-12) offers equally little support for the Government position.  Again the Court’s reasoning – in extending the protection of the writ of habeas corpus to the detained slave (Hottentot Venus / Saartje Baartman) – contained nothing to support the CJLF’s suggested narrow analysis of the reach of the writ.
43.
At pp. 13–15, the CJLF Brief refers to The Case of the Three Spanish Sailors, King v Schiever and Furly v Newnham. As already explained above, these cases either offer no assistance on the issue before the Court or favour the petitioners’ position.
CONCLUSION
44.
For the reasons set out above, the arguments on English law put in support of the Government’s case do not withstand scrutiny as a matter of English law.  English law has long been clear that neither territorial sovereignty nor alien status is a relevant condition for the issue of habeas corpus.  Rather, the writ will issue regardless of either consideration in respect of any detention which on the merits cannot be legally justified.  As we explained in our CLA Brief, as a matter of English law both now and as at 1789, English law would make the writ of habeas corpus available to detainees at a place with the legal status of Guantanamo Bay and the English court would determine the legality of the detention on the merits.
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