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PART I: STATEMENT OF FACT

1. The Applicant is a Canadian citizen and has been detained by U.S. forces in Guantánamo Bay, Cuba, since October 27, 2002.

2. The Applicant was first taken prisoner by U.S. forces following a military engagement in a village near Khost, Afghanistan, on July 27, 2002, when he was fifteen years of age.
 It is alleged that at the end of this engagement, the Applicant threw a grenade which killed Sgt. First Class Christopher Speer.

3. The Applicant was critically wounded during the engagement but received life-saving medical treatment from U.S. medical personnel. He was then taken to Bagram Air Force Base where he was held and interrogated.

4. The Canadian government became aware of the Applicant’s detention Bagram at an early date, and made representations on his behalf to the U.S. government. In particular, the Canadian government immediately requested consular access to the Applicant and asked “United States intelligence contacts” that he not be transferred to Guantánamo Bay.
 The U.S. denied this request for consular access, and transferred the Applicant to Guantánamo Bay on October 28, 2002.

A. The Legal Regime at Guantánamo Bay and Resulting Litigation

5. The U.S. Naval Base at Guantánamo Bay comprises 45 square miles of land and water along the southeast coast of Cuba, pursuant to a 1903 Lease Agreement executed with the newly independent Republic of Cuba in the aftermath of the Spanish-American War. Article III of the lease agreement “recognizes the continuance of the ultimate sovereignty of the Republic of Cuba” but also states that “the United States shall exercise complete jurisdiction and control over and within said areas”.

6. The regime governing the detention of prisoners in Guantánamo Bay is rooted in a Military Order issued by the President of the United States on November 13, 2001, which included inter alia, the following:

(2) the individual [detainee] shall not be privileged to seek any remedy or maintain any proceeding, directly or indirectly, or to have any such remedy or proceeding sought on the individual's behalf, in (i) any court of the United States, or any State thereof, (ii) any court of any foreign nation, or (iii) any international tribunal.

7. The Presidential Order was followed by the issuance of a Memorandum from the President dated February 7, 2002. In this Memorandum, the President determined that the provisions of the Geneva Conventions do not apply to the conflict with Al Qaeda in Afghanistan, that common Article 3 of the Geneva Conventions do not apply to either Al Qaeda or Taliban detainees, and that all Taliban and Al Qaeda detainees are unlawful combatants and do not qualify as prisoners of war under Article 4.

8. In its June 28, 2004, decision in Rasul v. Bush, the U.S. Supreme Court held that the detainees in Guantánamo Bay had to that point in time been unlawfully deprived of their statutory right to bring applications for habeas corpus in the U.S. federal courts. The Presidential Order purporting to deny them of this right was therefore illegal.

9. On July 2, 2004, just 4 days after the release of Rasul, the Applicant through his grandmother as next friend filed a petition for habeas corpus in the U.S. District Court for the District of Columbia.

10. On July 7, 2004, nine days after the issuance of the Rasul decision, Deputy Secretary of Defense Paul Wolfowitz issued an Order creating a military tribunal called the Combatant Status Review Tribunal (“CSRT”) to review the status of each detainee in GTMO. Under its terms, detainees were for the first time accorded the right to hear some of the factual bases for their detention. Detainees are also accorded the right to testify and to present additional evidence that the tribunal finds to be relevant and “reasonably available”.
 The detainees are not accorded any right to counsel, although each is assigned a military officer who serves as a “Personal Representative”. Formal rules of evidence do not apply, and there is a presumption in favour of the government's previous conclusion that a detainee is in fact an “enemy combatant”. Although the tribunal is free to consider classified evidence supporting a contention that an individual is an “enemy combatant,” that individual is not entitled to have access to or know the details of that classified evidence.

11. The Applicant’s case came before a CSRT on September 7, 2004. The Applicant was not permitted to meet with legal counsel at any time prior to this hearing. The CSRT affirmed the previous determination that the Applicant was an “enemy combatant”. The Applicant elected not to participate in this hearing. In reaching its decision, the CSRT relied exclusively upon classified evidence which the Applicant was not permitted to see or comment upon.

12. The Applicant’s habeas corpus petition was consolidated for hearing with a number of similar claims, and on January 31, 2005, Judge Joyce Hens Green held that the CSRT procedures violate the due process clause of the Fifth Amendment due to their failure to provide the detainees with access to the evidence relied upon, their failure the permit the assistance of counsel, their reliance upon evidence possibly obtained through torture, and an overly broad definition of “enemy combatant”.

13. On November 7, 2005, the U.S. Department of Defence announced that appointing authority John D. Altenburg Jr. had approved charging the Applicant with “Conspiracy”, “Murder by an Unprivileged Belligerent”, “Attempted Murder by an Unprivileged Belligerent” and “Aiding the Enemy”.
 Also on November 7, 2005, the Supreme Court of the United States agreed to hear an appeal in the case of Hamdan v. Rumsfeld.

14. In its June 26, 2006, decision in Hamdan v. Rumsfeld, the Supreme Court of the United States held that the military commission regime in Guantánamo Bay violated Common Article 3 of the Geneva Conventions as incorporated by the Uniform Code of Military Justice in that it violated the detainees’ right to be tried by a “regularly constituted court affording all the judicial guarantees which are recognized as indispensable by civilized peoples.”

15. In response to Hamdan, Congress enacted the Military Commissions Act of 2006 (“MCA”), which purported to strip all courts of the United States of any jurisdiction to hear applications for habeas corpus over detainees in GTMO.

16. On April 5, 2007, new charges were sworn against the Applicant pursuant to the MCA, which charges are described as “Murder in Violation of the Law of War”, “Attempted Murder in Violation of the Law of War”, “Conspiracy”, “Providing Material Support for Terrorism”, and “Spying”. These charges were then referred by the Convening Authority as non-capital on April 24, 2007.

17. In its May 23, 2008, decision in Khadr v. Canada (Justice), the Supreme Court of Canada held that Canada’s participation in the Guantánamo Bay process was “contrary to Canada’s binding international obligations.” As a remedy, the Court ordered s. 38 proceedings before this Court to proceed, with respect to (i) all records in any form of the interviews conducted by Canadian officials with Mr. Khadr, and (ii) records of any information given to U.S. authorities as a direct consequence of Canada’s having interviewed him.

18. In its June 12, 2008, decision in Boumediene v. Bush, the Court held that the provisions of the MCA which purport to strip the U.S. federal courts of their authority to hear petitions for habeas corpus brought by Guantánamo Bay detainees are contrary to the Suspension Clause, which provides that “[t]he Privilege of the Writ of Habeas Corpus shall not be suspended, unless when in Cases of Rebellion or Invasion the public Safety may require it”.

19. On June 25, 2008, Mr. Justice Mosley of this Court released his Reasons for Order and Order in the s. 38 case of Khadr v. Attorney General. In this decision, Mosley J. ordered the release of documents which confirmed that a Canadian official had been advised prior to interviewing the Applicant in March of 2004 that the Applicant had been subjected to a sleep deprivation regime known as the “frequent flyer program”. Mosley J. then held:

[88] The practice described to the Canadian official in March 2004 was, in my view, a breach of international human rights law respecting the treatment of detainees under UNCAT and the 1949 Geneva Conventions. Canada became implicated in the violation when the DFAIT official was provided with the redacted information and chose to proceed with the interview.

20. The document referred to in the above passage was provided to the Applicant’s counsel on July 8, 2008, and includes the following information:

6. In an effort to make him more amenable and willing to talk, [redacted] has placed Umar on the “frequent flyer program.” for three weeks prior to Mr. Gould’s visit, Umar has not been permitted more than three hours in any one location. At three hours intervals he is moved to another cell block, thus denying him uninterrupted sleep and a continued change of neighbours. He will soon be placed in isolation for up to three weeks and then he will be interviewed again…

B. The Applicant’s Abuse and Torture at Bagram

21. In his Affidavit, the Applicant details his abuse and torture at the hands of U.S. military personnel at the Bagram Air Force base in September and October, 2002. 

22. During the initial medical recovery from his injuries the Applicant was interrogated on many occasions. His interrogators took several actions intended to coerce desired statements, including: shackling his hands and feet in unnecessary and painful ways (Affidavit of Omar Khadr at ¶ 7); denying him all pain medication during lengthy daytime interrogation sessions (Id. at ¶ 9); screaming at and insulting him (Id. at ¶ 11); forcing him to sit up, further aggravating the pain from his injuries (Id.); physically pulling him off his stretcher onto the floor (Id. at ¶ 17); harassing him with barking dogs (Id.); throwing cold water on him (Id.) and forcing him to stand with his hands tied to a door frame above his head (Id. at ¶ 19). These tactics subsided as Mr. Khadr began to give answers his interrogators sought. (Id. at ¶ 12)
23. The Applicant was first permitted visits from his legal counsel, Prof. Muneer Ahmad, in November, 2004. During these initial visits the Applicant disclosed that he had been abused and tortured since being taken prisoner. A detailed summary of these revelations was prepared subsequently cleared for release by U.S. authorities, and made the subject of an official complaint.

24. Since the date of the Applicant’s original complaint, evidence corroborating the commission of abuse at Bagram has emerged. In particular, the Applicant’s lead interrogator at Bagram “Sgt. C” was later convicted of abusing another prisoner, Dilawar, at Bagram who died as a result of this abuse. Several other soldiers were also charged in relation to the death of Dilawar, some of whom pleaded guilty or were convicted at trial. The details of the Dilawar investigation, including U.S. government documents and verbal admissions respecting the interrogation policies and practices which prevailed at Bagram are contained in the Oscar-winning documentary “Taxi to the Dark Side”.

25. The Applicant’s complaint resulted in an investigation, which was terminated for lack of substantiation in October 2006, notwithstanding that the investigation had revealed that techniques such as “forced standing” were standard practice at Bagram and that Sgt. C had been convicted for prisoner abuse.

C. The Applicant’s Abuse and Torture at Guantánamo Bay

26.  At Guantánamo Bay the Applicant was repeatedly pressed against a wall until he passed out (Affidavit of Omar Khadr at ¶ 36); shackled in painful positions for hours at a time (at ¶¶ 50, 54); isolation and exposure to extreme temperatures (¶ 53); threatened with sexual violence (at ¶¶ 55-56); repeatedly picked up and dropped on the floor while shackled (at ¶¶ 57); forced to urinate on himself, used as a human mop to clean up the mess and then denied a change of clothing (at ¶ 59); caused severe pain through pressure points (at ¶ 60); and “moved around” pursuant to the “frequent flyer program” (at ¶ 41).
27. The Applicant’s complaints of abuse in Guantánamo Bay are corroborated by independent evidence. These include the release of certain policy documents and legal memoranda from U.S. officials authorizing the use of certain “enhanced interrogation techniques” such as those described by the Applicant.

28. In his decision of August 8, 2005, von Finckenstein J. held that Prof. Ahmad’s evidence and the ACLU documents respecting approved interrogation techniques established that “Conditions at Guantánamo Bay do not meet Charter standards”.

29. The Department of Defense Report of April 1, 2005, entitled Investigation into FBI Allegations of Detainee Abuse at Guantanamo Bay, Cuba Detention Facility confirms the implementation of the “frequent flyer program” beginning sometime in 2003. The report also states that “Documentation on one detainee indicated that he was subjected to this practice as recently as March 2004.”

D. The Canadian Interrogations of the Applicant in Guantánamo Bay
30. At the invitation of the U.S., officials of the Canadian government attended at Guantánamo and interrogated the Applicant in February and September of 2003, and in March of 2004. The documents and video recordings of these interviews are in evidence before the Court.
 These interviews occurred at a time when the Applicant was being held virtually in communicado without access to any court or to legal counsel.
31. During the interview of February 14, 2003, the Applicant repeatedly pleaded with the CSIS agents to protect him from the Americans, and disclosed that he had been tortured. Much of the video of this date consists of the Applicant weeping and calling for his mother.

32. The Canadian interrogations were finally brought to an end as a result of an interim injunction issued by von Finckenstein J. in Federal Court action T-536-04.

E. The Respondents’ Policy and Reasons
33. The U.S. government has publicly stated on many occasions that the U.S. would like to close the prison at Guantánamo, and to relocate the prisoners – preferably to their countries of citizenship. Australia, Denmark, France, Germany, Belgium, Russia, Spain, Sweden, and the United Kingdom have all secured the repatriation of their nationals.
 In his decision of June 25, 2008, Justice Mosley noted that “it is equally clear that the US authorities were interested in having Canada consider whether Khadr could be prosecuted here and provided details about the evidence against him to Canadian officials for that purpose.”

34. The Crown’s policy decision not to demand the Applicant’s repatriation was originally formulated when the Respondents’ offices were occupied by members of the Liberal Party of Canada, and was likely the product of the “Khadr Effect” referred to by Mr. Justice O’Connor in his Report of the Events Relating to Maher Arar.
 More recently, the former Ministers originally responsible for this policy have expressed regret for its adoption, and have called upon the Respondents to demand the Applicant’s repatriation.

35. The Crown’s Ministers have been called upon to state their reasons for their policy not to demand the Applicant’s repatriation before the Senate and the House of Commons on a great many occasions. The Crown has been steadfastly consistent in its reasons for this policy. In particular, the Crown always emphasized that they have “received assurances that Mr. Khadr is being treated humanely”.

36. On June 12, 2008, the Standing Committee on Foreign Affairs and International Development adopted its “Report 7 – Omar Khadr”, which report was presented to the House of Commons on June 17, 2008. The Standing Committee’s recommendations included “that the Government of Canada demand Omar Khadr’s release from US custody at Guantanamo Bay to the custody of Canadian law enforcement officials as soon as practical.”

37. The Report also included a “dissenting opinion” by the Canadian government. This dissenting opinion included a statement that “Mr. Khadr could become a litmus test on Canada’s commitment to impeding global terrorism and the results of our actions today could result in consequences that are not in the long-term interest of the country.”

38. On July 10, 2008, the Respondent the Prime Minister of Canada was called upon by members of the media to respond to the information revealed in the documents ordered released by Justice Mosley, and asked what effect, if any, this information had on the Crown’s policies respecting the Applicant:

Reporter #1:
You have been at times a vocal critic of the human rights uh records of other countries on the world stage, uh in particular China, but now we learn that Canadian officials knew that that Omar Khadr was tortured.  Just wondering how you square those two ideas and, and also, why Canadian officials didn’t do anything earlier.

Prime Minister Harper:
Well, we always act as a government on the basis of our legal advice and international obligations. The previous government took a whole range, all of the information into account when they made the decision on how to proceed with the Khadr case several years ago. As you know, Mr. Khadr is charged with extremely serious crimes, there is a legal process underway in by American authorities and Canada, as I say Canada has sought assurances that Mr. Khadr under our government will be treated humanely and that we are monitoring those legal processes very carefully and we think that that is the best way to go given all of the facts.

[…]

Reporter #2 [Translation]:
Mr. Prime Minister I know that you have said that the government, previous government had considered everything when they, when they made a decision but we learned today that the Canadian government knew that uh Mr. Khadr had been tortured but had been, had not been treated humanely as your government is saying.  How do you react to that and will you be asking for the repatriation of M. Khadr to Canada?

Prime Minister Harper [Translation]:
The answer is no, as I said the former government, in our government with the notification of the Minister of Justice had considered all these issues and the situation remains the same.  Mr. Khadr has been charged with serious crimes and there is a, a due diligence and due process being done in the States and these arguments we have to follow in this procedure we do not, frank--, honestly we don’t have a real alternative procedure not to get to the truth concerning those charges and we consider that this procedure should be going ahead so then we are looking at this procedure seriously and we keep on looking for ins--, insurances of good treatment of Mr. Khadr.

PART II: POINTS IN ISSUE

39. This application raises the following issues:

(1) Did Canada’s interrogation of the applicant with knowledge of the “Frequent Flyer Program” constitute a violation of s. 12 of the Charter?

(2) Did Canada’s participation in the Guantánamo Bay interrogation process constituted a violation of s. 7 of the Charter?

(3) Does Respondents’ refusal to demand the Applicants’ repatriation constitute a violation of ss. 6 and 7 of the Charter?

(4) Is the Respondents’ decision not to demand the Applicant’s repatriation patently unreasonable, and tainted by bad faith?

(5) If the answer to any of issues (1) to (4) is yes, what remedy ought to be granted to the Applicant?

PART III: ARGUMENT
A. This Application is Timely

40. This application was brought within 30 days of the Prime Minister’s statements of July 10, 2008, with respect to the new information ordered released by Justice Mosley. In any event, where a judicial review application is brought in respect of an ongoing policy as opposed to a tribunal’s decision or order, the 30-day limitation period contained in s. 18.1(2) of the Federal Courts Act does not apply.

B. Judicial Review of Exercises of the Crown’s Prerogative Respecting Foreign Relations
41. It is well-established that Ministerial decisions in the arena of foreign relations are amenable to judicial review if its subject matter affects the rights or legitimate expectations of an individual. This is particularly the case where the decisions at issue impact upon rights protected by the Charter.

42. The Crown’s authority with respect to foreign affairs and diplomacy is rooted in the royal prerogative. Today, this authority is embodied in s. 10(2) of the Department of Foreign Affairs and International Trade Act.
 In Khadr v. Canada (Minister of Foreign Affairs), von Finckenstein J. interpreted the above s. 10(2) and held that “There is clearly an obligation to carry out these functions and not merely an authorization to do so.”

C. Canada’s Interrogation of the Applicant with Knowledge of the “Frequent Flyer Program” Constituted a Violation of Section 12 of the Charter

43. The Applicant submits that the material ordered released by Justice Mosley on June 25, 2008, and his findings with respect thereto confirm the complicity of the Canadian government in the serious violations of the Applicants’ basic human rights as protected by international law, including his subjection to torture and/or cruel and unusual treatment. This complicity in the Guantánamo Bay process engaged s. 32 of the Charter, constituted violations of ss. 6, 7 and 12 of the Charter, and requires a just and appropriate remedy pursuant to s. 24(1) of the Charter.
44. It is acknowledged that the torture disclosed in the Affidavit of the Applicant was not inflicted by officials of the Government of Canada. Consequently, the requirements of s. 32(1) of the Charter are not met with respect to all of this abuse.

45. However, Canada did directly participate in the abusive treatment disclosed in the document ordered released by Justice Mosley on June 25, 2008. Having been informed that the Applicant had been subjected to the “frequent flyer program” in order to prepare him for Mr. Gould’s visit, and having been informed that Mr. Gould’s interview would be followed by a prolonged period of solitary confinement, Mr. Gould nevertheless proceeded to conduct the interview and to share the product of that interview with U.S. authorities. This degree of participation by the Crown grounds a violation of ss. 7 and 12 of the Charter.

46. In order to attract the protections of ss. 7 and 12, Canada’s participation in the Applicant’s abusive treatment must satisfy the requirements of s. 32(1) of the Charter. The leading case on the application of s. 32(1) to Canada’s participation in the infliction of cruel and unusual treatment by officials of a foreign government is USA v. Burns. In Burns, the Supreme Court held that a decision by the Minister of Justice to surrender a person for extradition to face the possible infliction of the death penalty by U.S. officials did not engage s. 12 of the Charter since any future sentence would be carried out exclusively by U.S. officials.

47. It is submitted that the result in Burns would have been different if Crown officials had actually gone down and participated in the infliction of capital punishment by U.S. officials. Canada’s participation in the treatment at issue would then give rise to a violation of s. 12.

48. Section 32(1) must be applied and interpreted in accordance with international law.
 The responsibility of one state for providing another state with aid or assistance in the commission of an internationally wrongful act is governed by the principles reflected in Article 16 of the Articles on State Responsibility which reads:
Article 16

Aid or assistance in the commission of an internationally wrongful act

A State which aids or assists another State in the commission of an internationally wrongful act by the latter is internationally responsible for doing so if: 

(a)  That State does so with knowledge of the circumstances of the  internationally wrongful act; and 

(b)  The act would be internationally wrongful if committed by that State.

49. In the opinion of the International Court of Justice in Bosnia and Herzegovina v. Serbia and Montenegro, it was recognized that Article 16 reflects customary international law.

50. In Mohamed v. Secretary of State, it was held that the degree of the U.K. government’s co-operation with the U.S. in interrogating Guantánamo Bay detainee Binyam Mohamed was sufficient to trigger a common law duty of disclosure in Norwich Pharmacal.
 The approach adopted to this issue was to ask: “Did the United Kingdom Government through the SyS or SIS and its agents become involved in or participate in the alleged wrongdoing through facilitating it?” The Court further noted that “if a degree of knowledge were to be established, then the involvement or participation is the clearer.”

51. It is submitted that the degree of Canada’s participation in the cruel and unusual treatment and/or torture of the Applicant by U.S. officials satisfies the requirements of s. 32(1) of the Charter as informed by international law. In this regard, it is to be noted that Mr. Gould’s conduct supplied an essential element of the act, in that the treatment at issue was inflicted upon the Applicant for the three weeks leading up to Mr. Gould’s interview for the specific purpose of “obtaining from him… information or a confession”
 during the interview conducted by Mr. Gould.

52. In R. v. Ferguson, the Supreme Court summarized the standard applicable to “cruel and unusual treatment or punishment” for the purposes of s. 12 is whether the treatment is “so excessive as to outrage standards of decency” and disproportionate to the extent that Canadians “would find the punishment abhorrent or intolerable”.

53. Mosley J.’s decision of June 25, 2008, establishes the commission of cruel and unusual treatment or punishment , and Canada’s complicity therein, contrary to s. 12 of the Charter.
 Although he did not expressly refer to s. 12 of the Charter, the close relationship between the international law instruments referred to by Mosley J. and s. 12 is readily apparent from the similarity of their language.

54. This conclusion respecting the infliction of sleep deprivation as an interrogation technique is supported by the case of Public Committee Against Torture in Israel v. Israel, cited by Justice Mosley at paragraph 87 of his decision.
 

55. Further, this conclusion is supported by the findings of the five special mandate holders of the United Nations in their joint report of February 15, 2006, respecting the situation of detainees in Guantánamo Bay, who concluded that sleep deprivation of the nature described to Mr. Gould constituted torture for the purposes of the UNCAT.

56. In light of the above it is submitted that the Crown’s interrogation of the Applicant in March, 2004, constituted a violation of his rights under s. 12 of the Charter and give require a just and appropriate remedy pursuant to s. 24(1) of the Charter.

D. Canada’s Participation in the Guantánamo Bay Interrogation Process Constituted a Violation of Section 7
57. In Canada (Justice) v. Khadr, the particular Charter violation found by the Court to have been committed was a limited one. Since the only remedy then being sought was disclosure, it was sufficient for the Court to note that the violation at issue was completed when the Crown later refused to disclose the materials demanded by the Applicant.
 The Court expressly noted that it was not necessary to determine whether or not the interviews themselves established any breach of s. 7.
 
58. Since the Supreme Court’s decision, more is known about the interviews. Firstly, of course, the Court did not have access to the documents subsequently released pursuant to the order of Mosley J. and as such was not aware of Canada’s complicity in the treatment described therein. Also, it is now known that the sharing of the information elicited through the interviews was instantaneous in that the U.S. had installed hidden cameras in the interrogation rooms and prepared their own reports based upon these video recordings.
59. Canada’s participation in the “frequent flyer program” has been addressed above in the context of s. 12. However, if this Court were to conclude that these events do not establish a violation of s. 12, this conduct may still be taken into account under the s. 7 analysis of the interviews generally. In USA v. Burns, the Court rejected the applicability of s. 12, but emphasized that “s. 12 informs the interpretation of s. 7” and proceeded to assess the s. 7 issue in light of s. 12 principles.

60. At the time of the first round of interrogations in February 2003, Omar was 16 years of age. He was 17 at the time of the second round in September 2003, and 17 at the time of the “frequent flyer program” interview in March of 2004. Article 1 of the Convention on the Rights of the Child (CRC) defines the age of majority as “the age of 18 years unless under the law applicable to the child, majority is attained earlier.”
 The Applicant was therefore entitled to the protections of the CRC at the time of these interviews. Of course, the Applicant was also entitled to the protections of the International Covenant on Civil and Political Rights (“ICCPR”).

61. Within months of the Applicant’s transfer to Guantánamo Bay, the international community recognized that his imprisonment constituted “a most flagrant breach” of the CRC.
 More recently, on June 6, 2008, the U.N. Committee on the Rights of the Child stated:

The Committee is concerned over reports indicating the detention of children at Guantanamo Bay for several years and that child detainees there may have been subject to cruel, inhuman or degrading treatment. Furthermore, the Committee is seriously concerned that children who were recruited or used in armed conflict, rather then being considered primarily as victims, are classified as “unlawful enemy combatants” and have been charged with war crimes and subject to prosecution by military tribunals, without due account of their status as children.

62. Article 40(1) of the CRC imposes specific obligations on States Parties in relation to children who are “alleged as, accused of or recognized as having infringed the penal law”. By interrogating the Applicant the Canadian officials violated the Applicant’s right to legal assistance under Article 40(2)(b)(ii) CRC and 14(3)(d) ICCPR, his right not to be compelled to give testimony or confess guilt under Article 40(2)(b)(iv) CRC and 14(3)(g) ICCPR.

63. Further, the Canadian interviews constituted participation in, and tacit approval of, the Applicant’s in communicado detention, contrary to the CRC, ICCPR, and a host of other international human rights instruments.
 The obligation to respect the right against arbitrary detention under the ICCPR is one that is so fundamental that it is non-derogable, even during a time of public emergency which threatens the life of the nation.
 Even in matters of national security, the suspension of habeas corpus is impermissible.
 As the Supreme Court of Canada noted, these violations of international law have been established by Rasul and Hamdan.
64. It is submitted that by participating in the Guantánamo Bay interrogation process, CSIS and DFAIT committed violations of s. 7 of the Charter, which violation calls for a just and appropriate remedy under s. 24(1).

E. The Respondents’ Refusal to Demand the Applicants’ Repatriation Constitutes a Violation of Sections 6 and 7 of the Charter

65. The Applicant submits that the unique circumstances of this case give rise to a “positive state obligation” under ss. 6 and 7 of the Charter to assist the Applicant by demanding his release from Guantánamo Bay, and his return to Canada. These obligations essentially mirror the recommendations of the Standing Committee on Foreign Affairs and International Relations. 

(i) The Existence of a “Positive State Obligation”
66. In Gosselin v. Quebec (Attorney General), McLachlin C.J.C. noted that “Nothing in the jurisprudence thus far suggests that s. 7 places a positive obligation on the state to ensure that each person enjoys life, liberty or security of the person.” However, she also stated: “I leave open the possibility that a positive obligation to sustain life, liberty, or security of the person may be made out in special circumstances.”

67. It is submitted that the “special circumstances” contemplated in Gosselin are present in the case at bar. 

(a) Canada’s participation in the interrogations, particularly in light of the “frequent flyer program” (discussed above)

(b) Positive obligations created by the Convention on the Rights of the Child and the Child Soldier Protocol
(c) The infliction of torture and cruel and unusual treatment upon a Canadian child
(d) The Applicant’s right under s. 6 of the Charter to enter Canada
(e) The past and ongoing unlawful features of the Guantánamo Bay regime
(ii) The Existence of a Right to Protection through Diplomatic Representations

68. In Abbasi v. Secretary of State,
 the Court of Appeal for England and Wales held that British nationals captured abroad and held in Guantánamo were not owed a duty of diplomatic intervention by the British government. A similar result was reached by the Court in the subsequent case of Al Rawi v. Scretary of State.

69. Both Abbasi and Al Rawi are clearly distinguishable from the case at bar. In neither case was it alleged that the U.K. government had participated or assisted in the Guantánamo regime.
70. Further, the correctness of Abbasi and Al Rawi is open to serious question. In particular, these decisions appear to conflict with the decision of the Grand Chamber of the European Court of Human Rights in the case of Ilaşcu and others v. Moldova and Russia,
 which decision was decided subsequently to Abbasi and which was not brought to the attention of the Court in Al Rawi.
71. Ilaşcu concerned complaints from a number of individuals alleging violations of their rights under a series of Articles of the Convention as a result of their treatment by the authorities of the “Moldavian Republic of Transdniestria” (the “MRT”), a region of Moldova which proclaimed its independence in 1991 but is not recognised by the international community. More specifically, the submitted that they had been convicted at an unfair trial before a Transdniestrian court which was not competent for the purposes of Article 6 of the Convention. The Moldovan Government contended that in circumstances where it had no de facto control over the territory of Transdniestria it could not be held responsible for the treatment of the applicants there, and that the applicants could not be said to be within the jurisdiction of Moldova.
72. The Court accepted that, on the evidence, the Moldovan Government did not exercise authority over the material part of its formal territory (paragraph 330) but nevertheless rejected the Government’s objections holding that:
331. …..even in the absence of effective control over the Transdniestrian region, Moldova still has a positive obligation under Article 1 of the Convention to take the diplomatic, economic, judicial or other measures that it is in its power to take and are in accordance with international law to secure to the applicants the rights guaranteed by the Convention.

[…] 

332. In determining the scope of a State’s positive obligations, regard must be had to the fair balance that has to be struck between the general interest and the interests of the individual, the diversity of situations obtaining in Contracting States and the choices which must be made in terms of priorities and resources. Nor must these obligations be interpreted in such a way as to impose an impossible or disproportionate burden (see Özgür Gündem v. Turkey, no. 23144/93, § 43, ECHR 2000-III).

333. The Court considers that where a Contracting State is prevented from exercising its authority over the whole of its territory by a constraining de facto situation, such as obtains when a separatist regime is set up, whether or not this is accompanied by military occupation by another State, it does not thereby cease to have jurisdiction within the meaning of Article 1 of the Convention over that part of its territory temporarily subject to a local authority sustained by rebel forces or by another State. Nevertheless, such a factual situation reduces the scope of that jurisdiction in that the undertaking given by the State under Article 1 must be considered by the Court only in the light of the Contracting State’s positive obligations towards persons within its territory. The State in question must endeavour, with all the legal and diplomatic means available to it vis-à-vis foreign States and international organisations, to continue to guarantee the enjoyment of the rights and freedoms defined in the Convention.

334. Although it is not for the Court to indicate which measures the authorities should take in order to comply with their obligations most effectively, it must verify that the measures actually taken were appropriate and sufficient in the present case. When faced with a partial or total failure to act, the Court’s task is to determine to what extent a minimum effort was nevertheless possible and whether it should have been made. Determining that question is especially necessary in cases concerning an alleged infringement of absolute rights such as those guaranteed by Articles 2 and 3 of the Convention.

335. Consequently, the Court concludes that the applicants are within the jurisdiction of the Republic of Moldova for the purposes of Article 1 of the Convention, but that its responsibility for the acts complained of, committed in the territory of the “MRT”, over which it exercises no effective authority, is to be assessed in the light of its positive obligations under the Convention.

73. The Court then conducted an evaluation of the efforts undertaken by Moldova and held that its failure to seek the release of three of the applicants constituted violations of Articles 3 and 5 of the Convention:

350. In short, the Court notes that the negotiations for a settlement of the situation in Transdniestria, in which the Russian Federation is acting as a guarantor State, have been ongoing since 2001 without any mention of the applicants and without any measure being taken or considered by the Moldovan authorities to secure to the applicants their Convention rights.

351. Having regard to all the material in its possession, the Court considers that, even after Mr Ilaşcu’s release in May 2001, it was within the power of the Moldovan Government to take measures to secure to the applicants their rights under the Convention.
352. The Court accordingly concludes that Moldova’s responsibility could be engaged under the Convention on account of its failure to discharge its positive obligations with regard to the acts complained of which occurred after May 2001.

74. Further, in Hicks v. Ruddock, the Federal Court of Australia granted leave to Mr Hicks to initiate a case against the government for not deploying all its diplomatic means to bring him back from Guantánamo, on the basis that prolonged deprivation of liberty without charge was in clear breach of fundamental principles of international law.

75. The limited scope of Abbasi and Al Rawi, and concerns respecting their anaylsis  was recently emphasized in the following terms by Thomas J. in Mohamed v. Secretary of State:

For reasons stated elsewhere in Al Rawi and in R (Abassi) Secrerary of Slale for Foreign and Commonwealth Affairs [2002] EWCA Civ. 1598, there was no obligation on the United Kingdom in international law to make diplomatic representations to the United States Government in the circumstances of those cases. However, it may perhaps be doubted whether an obligation lo act on the international plane to vindicate the rule against torture could never arise in international law. Paragraph 151 of Furumdzija, on which Laws L.J. relied for the proposition that the status of jus cogens erga omnes empowers but does not oblige a state to intervene with another sovereign state to insist on respect for the prohibition of torture, addresses the erga omnes character of the rule against torture. It demonstrates that the duty is owed to all States which therefore have a correlative right to require compliance. The Tribunal was not there addressing the question whether a State may be required to take action to ensure respect for and compliance with the prohibition on torture. Moreover, we have seen that the International Law Commission draft articles on State Responsibility would impose a positive duty on States to co-operate in order to bring to an end serious breaches of a peremptory norm. They would require a joint and co-ordinated effort by all States to counteract the effects of such breaches. The provision does not prescribe what form this co-operation should take. No doubt it could take the form of action through the framework of a competent international organization but, as Professor Crawford points out, it could also take the form of non-institutionalised co-operation. It seems to be an open question whether such a duty already forms part of customary international law or whether draft Article 41(1) reflects the progressive development of international law.

76. In any event, a State may be compelled to undertake diplomatic measures for the protection of a citizen where the State has itself participated or assisted in the commission of illegal conduct by the foreign government. In the decision of the Human Rights Chamber for Bosnia and Herzegovina in Boudella et al. v. Bosnia and Herzegovina, the applicants had been arrested by local authorities and then handed over to U.S. forces. They were then “rendited” to Guantánamo Bay without further legal process. The Chamber found this “handing-over” to constitute a violation of the European Convention on Human Rights and ordered the Government inter alia “to use diplomatic channels in order to protect the basic rights of the applicants.” It is submitted that a similar right arises in the case at bar as a result of Canada’s participation in the Guantánamo Bay process.

77. It is submitted that an analysis of the above case law from other jurisdictions confirms that a court may recognize and impose a legal obligation for a state government to protect the rights of a citizen through diplomatic representations. In Canada, such a right may be found to exist within s. 7 of the Charter where there exist “special circumstances” as contemplated by Gosselin.

(iii) Positive Obligations Created by the Convention on the Rights of the Child and the Child Soldier Protocol
78. In a diplomatic note dated September 13, 2002, the Canadian government expressly recognized that Guantánamo Bay was not an appropriate place for the Applicant to be detained due to his age and again objected to his transfer there: 

The Embassy of Canada would further urge the American authorities to consider the fact that Omar Khadr, at the time the events in question took place, was less than sixteen years of age. Under various laws of Canada and the United States, such an age provides for special treatment of such persons with respect to legal or judicial processes. As such, the Government of Canada believes that it would be inappropriate for Mr. Omar Khadr to be transferred to the detention facilities at the American  naval base at Guantanamo Bay, Cuba. From the information that is available to the Government of Canada, such a facility would not be an appropriate place for Mr. Omar Khadr to be detained.

79. It has often been held that s. 7 must be interpreted in light of Canada’s obligations under international law. In particular, the Supreme Court of Canada has emphasized the importance of interpreting the Charter in light of the provisions of the CRC,
 which was described by L’Heureux-Dubé, Gonthier and Bastarache JJ. in R v. Sharpe as “the most universally accepted human rights instrument in history”.
 This instrument creates positive obligations upon States Parties with respect to children. Of particular importance to the Applicant’s case are the provisions of the Optional Protocol to the Convention on the Rights of the Child on the involvement of children in armed conflict (the “CSP”).
 

80. Article 2(1) of the CRC proves that “States Parties shall respect and ensure the rights set forth in the present Convention to each child within their jurisdiction…”
 Similarly Article 6(1) of the CSP provides that “Each State Party shall take all necessary legal, administrative and other measures to ensure the effective implementation and enforcement of the provisions of the present Protocol within its jurisdiction.”
 In the United Nations’ Bulletin of Human Rights 91/2, it is emphasized that “The verb used to describe the obligation (“to ensure”) is very strong and encompasses both passive and active (including pro-active) obligations.”

81. Under international law, Canada’s jurisdiction in this context is “not delimited by the place where the violation occurred”. Instead, a person is within or subject to the jurisdiction of the state even if he or she is outside the state’s territory where: (a) the person is a national of that state; and (b) the state through its agents takes positive actions which directly violate the person’s treaty-guaranteed rights.
 Canada’s obligations under the CRC were triggered when it chose to interrogate the Applicant, a Canadian child, at Guantánamo Bay, and sharing the product of those interrogations with the U.S.

82. Canada’s obligations under the CSP include an obligation to “co-operate” in “rehabilitation and social reintegration” of victims of acts contrary to the CSP:

Article 7

1. States Parties shall cooperate in the implementation of the present Protocol, including in the prevention of any activity contrary thereto and in the rehabilitation and social reintegration of persons who are victims of acts contrary thereto, including through technical cooperation and financial assistance. Such assistance and cooperation will be undertaken in consultation with the States Parties concerned and the relevant international organizations.

83. The Committee on the Rights of the Child has emphasized that the specific developmental, emotional and psychological differences between children and adults demand a separate juvenile justice system, including a different approach to detention and incarceration, a lesser standard of culpability, and different consequences and treatment upon a finding of culpability.
 In its 2008 decision in R. v. D.B., the Supreme Court of Canada affirmed that this “principle of diminished moral culpability” is a principle of fundamental justice enshrined in s. 7 of the Charter.

84. Although the U.S. joins Somalia as the only two nations not to have ratified the CRC, the U.S. has long agreed that juveniles under the age of 18 must not be used in armed combat.  It has further acknowledged that if juveniles are nonetheless so used, they must be demobilized, rehabilitated, and reintegrated into society—not treated as adults, detained with other adult combatants, and subjected to adult trials for war crimes. The U.S. reaffirmed these principles in 2002—after the September 11, 2001 attacks—when it signed the CSP.  As a result, after the Applicant was captured, the U.S. should have placed him in an appropriate juvenile detention facility away from adult combatants (as it did with most juvenile detainees at Guantánamo),
 and entered him into a rehabilitation and reintegration program.  Petitioner’s age at the time of his alleged offenses should also have discouraged the Government from subjecting him to any sort of trial for purported war crimes. If the Government had nonetheless decided that such a trial was appropriate, it should have asked Congress to authorize a tribunal equipped to conduct trial in a manner appropriate to Petitioner’s juvenile status, and to impose sentences appropriate for juveniles, consistent with the goals of rehabilitation and reintegration—as was done, for example, in the Statute of the Special Court for Sierra Leone,
 or in the Juvenile Delinquency Act, 18 U.S.C. §§ 5031 et seq.

85. Instead, the Applicant has, for the past six years, been detained as an adult. He has never been purposely segregated from the adult population at Guantánamo, but rather has been kept in detention together with adult detainees.
 Far from being designed to rehabilitate the Applicant and reintegrate him into society, the U.S. has subjected him to harsh interrogation techniques and other treatment wholly inappropriate for juveniles, and risked radicalizing him by subjecting him to the influence of hardened adult members of terrorist organizations.
 The proceedings before the MCA military commission are, similarly, adult proceedings that make no provision for the Applicant’s juvenile status (and, as a result, threaten to cause him further psychological harm). Moreover, the Applicant’s military commission has no obligation, and may not even have the authority, to impose a juvenile-appropriate sentence focused on rehabilitation and reintegration. In short, the Applicant’s treatment has flagrantly violated all applicable norms and laws regarding the treatment of juveniles in detention. 
86. The Applicant has been unlawfully held by U.S. forces since he was 15 years old. As the Council of Europe put it, this treatment constitutes “a most flagrant breach” of the CRC. This consideration constitutes a “special circumstance” giving rise to a positive obligation under s. 7 to make diplomatic representations in the Applicant’s best interests.
(iv) The Infliction of Torture and Cruel and Unusual Treatment Upon a Canadian Child
87. The prohibition against torture has obtained the status of jus cogens, a peremptory norm of International Law. The following statements of the International Criminal Tribunal for the Former Yugoslavia in Prosecutor v Furundzija were recently quoted by the House of Lords in A(FC):

There exists today universal revulsion against torture: as a USA Court put it in Filartiga v. Peña-Irala, ‘the torturer has become, like the pirate and the slave trader before him, hostis humani generis, an enemy of all mankind’. This revulsion, as well as the importance States attach to the eradication of torture, has led to the cluster of treaty and customary rules on torture acquiring a particularly high status in the international normative system, a status similar to that of principles such as those prohibiting genocide, slavery, racial discrimination, aggression, the acquisition of territory by force and the forcible suppression of the right of peoples to self-determination.

88. The jus cogens character of the prohibition on torture means that it enjoys a higher rank in the international hierarchy than treaty law and even ‘ordinary’ customary rules. No derogation from the rule is permitted, whether through international treaties or local or special customs or even customary rules not endowed with the same normative force. The prohibition of torture is an absolute value from which no one may deviate.

89. In Al Rawi, the Court of Appeal for England and Wales considered the Furundzija and A(FC) cases and concluded that the jus cogens and erga omnes nature of the prohibition on torture did not give rise to an obligation to take steps at the diplomatic level to prevent its re-occurrence at Guantánamo. As noted above, this conclusion was based primarily upon the Court’s application of the decision of the European Court of Human Rights in Bertrand Russell Peace Foundation, and was not informed by a consideration of the subsequent case of Ilascu.
90. Further, as Thomas J. subsequently pointed out in Mohamed, the Court in Al Rawi also did not consider the Advisory Opinion of the International Court of Justice on the Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory of July 9, 2004 which includes the following explanation of the consequences of a violation of a rule of jus cogens:

159. Given the character and the importance of the rights and oblige tions involved, the Court is of the view that al1 States are under an obligation not to recognize the illegal situation resulting from the construction of the wall in the Occupied Palestinian Territory, including in and around East Jerusalem. They are also under an obligation not to render aid or assistance in maintaining the situation created by such construction. It is also for al1 States, while respecting the United Nations Charter and international law, to see to it that any impediment, resulting from the construction of the wall, to the exercise by the Palestinian people of its right to self-determination is brought to an end. In addition, all the States parties to the Geneva Convention relative to the Protection of Civilian Persons in Time of War of 12 August 1949 are under an obligation, while respecting the United Nations Charter and international law, to ensure compliance by Israel with international humanitarian law as embodied in that Convention.

91. Thomas J. in Mohamed also emphasized that the Court in Al Rawi did not consider Article 41(1) of the International Law Commission’s Draft Articles on Responsibility of States for Internationally Wrongful Acts which provides that in respect of serious breaches of peremptory norms “States shall co-operate to bring an end through lawful means any such breach” and that “no State shall… render assistance in maintaining that situation.”

92. In The International Law Commission’s Articles on State Responsibility: Introduction, Test and Commentaries, the following is stated:

What is called for in the case of serious breaches is a joint and coordinated effort by all States to counteract the effects of these breaches. It may be open to question whether general international law at present prescribes a positive duty of cooperation, and paragraph 1 in this respect may reflect the progressive development of international law. But in fact such cooperation, especially in the framework of international organizations, is carried out already in response to the gravest breaches of international law and it is often the only way of providing an effective remedy. Paragraph 1 seeks to strengthen existing mechanisms of cooperation, on the basis that all States are called upon to make an appropriate response to the serious breaches referred to in article 40.

93. Further still, neither Al Rawi nor Mohamed acknowledge the positive obligation created by the very first provision of the Geneva Convention to “ensure” respect for the Convention, including Common Article 3’s prohibition against cruel treatment and torture. In Canada, this obligation to “ensure” respect for this prohibition carries statutory force by virtue of the Geneva Conventions Act.

94. It is submitted that the torture, or at least cruel and unusual treatment of a Canadian child constitutes a “special circumstance” giving rise to a positive obligation of protection.

(v) The Applicant’s Right Under Section 6 of the Charter to Enter Canada
95. Of particular importance to this proceeding is the Applicant’s right under s. 6 of the Charter to enter Canada:

6. (1) Every citizen of Canada has the right to enter, remain in and leave Canada.

96. In Van Vlymen v. Canada (Solicitor General), Russell J. of this Court noted that the “internal architecture” of the Charter reveals the particular significance of the rights protected by s. 6. In particular, it is to be noted that s. 6 is limited in its applicability to Canadian citizens, and is one of the few provisions which may not be overridden pursuant to s. 33.
 Russell J. proceeded to hold that the Applicant’s rights under s. 6 had been violated by the Crown’s unreasonable delay in considering his transfer to Canada to serve a sentence imposed by a U.S. court, which transfer had been approved by U.S. authorities. 
97. In the subsequent case of Kozarov v. Canada (Minister of Public Safety and Emergency Preparedness), Harrington J. held that a refusal by the Minister of Justice to agree to the transfer by a person convicted by a U.S. court did not constitute a violation of s. 6. Van Vlymen was distinguished on the basis that no unreasonable delay had occurred in this case.

98. In the case at bar, the Applicant has been subjected to 6 years of unlawful detention and torture. The U.S. has also signified its willingness to return the Applicant to Canada and has shared evidence in its possession for this purpose. Consequently, there is no justification, either within s. 6, or for the purposes of s. 1 of the Charter which justifies the Crown’s deprivation of the Applicant’s right under s. 6 to enter Canada.

(vi) Past and Ongoing Unlawful Features of the Guantánamo Bay Regime 
99. In Canada (Justice) v. Khadr, the Supreme Court of Canada recognized on the basis of Rasul and Hamdan that the regime governing the detention of prisoners in Guantánamo Bay at the time of the Canadian interviews violated international law. The Supreme Court did not then have the benefit of the U.S. Supreme Court’s decision in Boumediene of June 2008, in which clearly held that the Applicant had been unlawfully deprived of his right of habeas corpus up to that point in time. The Applicant’s habeas corpus proceeding has now been indefinitely delayed by an Order issued by Judge Hogan. The completion of this proceeding and any resulting appeals will not be completed in the foreseeable future.

100. Over and above the violations of the CRC and its CSP, the Applicant’s detention in Guantánamo Bay is unlawful in many glaring respects, which have yet to be sorted out by the U.S. legal system.

(a) Admissibility of Evidence Obtained Through Coercion and Torture

101. The MCA fails to protect an accused’s right against compelled self-incrimination and fail to prohibit the use of incriminating evidence obtained by cruel, inhuman or degrading treatment where such evidence was obtained before December 30, 2005.
 While the MCA does exclude statements obtained by torture,
 the definition of “torture” found in Rule 304 of the Manual for Military Commissions has been held by the U.N. Committee Against Torture to be narrower than the definition in Article 1 of the UNCAT.

(b) Shocking and Unacceptable Delay

102. The Applicant has now spent more than 6 years in pre-trial detention without the ability to apply for habeas corpus or bail. The Courts of highest authority have found this period of detention to be illegal. MCA §948b(d)(1)(A) specifically provides that the speedy trial provisions of 10 USC 810 shall not apply to military commission under the MCA.

103. International human rights law requires that all persons charged with criminal offences be brought before a judge or authorized adjudicator promptly and tried without unreasonable delay.
 The HRC has held that excessive pretrial detention affects “the right to be presumed innocent and therefore reveals a violation of” international law.
 Children have a particular right to be detained for the “shortest appropriate period of time”, in light of their special vulnerability. 

104. In Philippines (Republic) v. Pacificador, the Ontario Court of Appeal held that 1.5, 7 and 10 years of pre-trial detention without a bail application in the Philippines to be “shocking and unacceptable delay” such that an order for extradition would constitute a violation of s. 7 of the Charter.

(c) Discrimination on the Basis of Nationality

105. The Presidential Order directing the detention of prisoners in GTMO is strictly limited to persons who are not citizens of the United States.
 Consequently, U.S. citizens may not be detained in Guantánamo Bay pursuant to this authority. In United States v. Lindh, a U.S. citizen charged with participating in the activities of the Taliban and Al Qaeda while in Afghanistan was brought to the continental United States and tried before the U.S. District Court for the Eastern District of Virginia.

106. Article 2 of the International Covenant on Civil and Political Rights reads:

1. Each State Party to the present Covenant undertakes to respect and to ensure to all individuals within its territory and subject to its jurisdiction the rights recognized in the present Covenant, without distinction of any kind, such as race, colour, sex, language, religion, political or other opinion, national or social origin, property, birth or other status.

107. In the amicus brief filed by a coalition of distinguished Canadian Parliamentarians and law professors before the Supreme Court of the United States in the pending Boumediene case, it is convincingly argued that the denial of the right of habeas corpus and other basic trial protections on the basis of a prisoner’s nationality constitutes a violation of international law. Among other authorities, the brief cites the following commentary from the American Law Institute’s Restatement (Third) of Foreign Relations Law §711.

(vii) Conclusions Respecting a Positive Obligation to Make Diplomatic Representations
108. It is submitted that the unique circumstances raise “special circumstances” which give rise to a right under ss. 6 and 7 of the Charter for the Respondents to take positive steps to ensure the Applicant’s release from Guantánamo Bay and repatriation to Canada.

F. The Respondents’ Decision Not to Demand the Applicant’s Repatriation is Patently Unreasonable, and Tainted by Bad Faith, and Must be Set Aside on Administrative Law Grounds
109. Even if this Court were to conclude that the Respondents’ conduct and decisions do not establish the commission of Charter violations, the decisions at issue were not rendered honestly and in good faith and must therefore be set aside.

110. In Roncarelli v. Duplessis, the Supreme Court set out the general requirement of performing a public duty in good faith as follows:

46     "Good faith" in this context, applicable both to the respondent and the general manager, means carrying out the statute according to its intent and for its purpose; it means good faith in acting with a rational appreciation of that intent and purpose and not with an improper intent and for an alien purpose; it does not mean for the purposes of punishing a person for exercising an unchallengeable right; it does not mean arbitrarily and illegally attempting to divest a citizen of an incident of his civil status.

111. As noted in the Statement of Facts herein, the Crown and its Ministers have publicly expressed their reasons for not demanding the Applicant’s repatriation. On practically every such occasion, the Crown has emphasized that they have “received assurances that Mr. Khadr is being treated humanely”.

112. Notwithstanding these statements, the Crown was in fact aware that the Applicant was not being treated humanely. Indeed, the Crown was aware that its agents had assisted in the inhumane treatment being inflicted upon the Applicant by U.S. authorities. It is submitted that this dishonesty on the part of the Respondents constitutes bad faith in the administrative law sense, such that the policy at issue must be set aside as patently unreasonable and perverse.

G. Remedy

113. Whether or not s. 7 of the Charter may impose positive obligations upon the Crown, positive obligations may be imposed pursuant to s. 24(1) as a remedy for Charter violations committed by the Crown.
 Section 24(1) of the Charter reads:

24. (1) Anyone whose rights or freedoms, as guaranteed by this Charter, have been infringed or denied may apply to a court of competent jurisdiction to obtain such remedy as the court considers appropriate and just in the circumstances.

114. In Mills v. The Queen, the scope of authority conferred by s. 24(1) was described in the following terms:

What remedies are available when an application under s.24(1) of the Charter succeeds? Section 24(1) again is silent on the question. It merely provides that the appellant may obtain such remedy as the court considers “appropriate and just in the circumstances”. It is difficult to imagine language which could give the court a wider and less fettered discretion. It is impossible to reduce this wide discretion to some sort of binding formula for general application in all cases, and it is not for appellate courts to pre-empt or cut down this wide discretion.

115. And in Doucet‑Boudreau v. Nova Scotia (Minister of Education), Iacobucci and Arbour JJ. stated:

25                           Purposive interpretation means that remedies provisions must be interpreted in a way that provides “a full, effective and meaningful remedy for Charter violations” since “a right, no matter how expansive in theory, is only as meaningful as the remedy provided for its breach” (Dunedin, supra, at paras. 19-20). A purposive approach to remedies in a Charter context gives modern vitality to the ancient maxim ubi jus, ibi remedium: where there is a right, there must be a remedy. More specifically, a purposive approach to remedies requires at least two things. First, the purpose of the right being protected must be promoted: courts must craft responsive remedies. Second, the purpose of the remedies provision must be promoted: courts must craft effective remedies.

116. It is submitted that an Order directing the Respondents to demand that the Applicant be released from Guantánamo Bay and repatriated to Canada is the only just and appropriate remedy available under s. 24(1) in the unique circumstances of this case. The Order requested would essentially mirror the language of the non-binding recommendation of the Standing Committee on Foreign Affairs respecting the Applicant.

117. In the alternative, it is submitted that the Respondents’ decision must at least be quashed as patently unreasonable and returned for reconsideration.

118. Further, and in any event, it is submitted that the information ordered released by Mosley J. on June 25, 2008, justifies an extension of the Order granted by the Supreme Court of Canada in Canada (Justice) v. Khadr. Since it is now apparent that the Crown assisted in inflicting torture and/or cruel and unusual treatment upon the Applicant. It is obligated under both the Charter and the common law to provide the Applicant with all relevant documents in its possession.
PART IV: ORDER SOUGHT

119. The Applicant requests the following relief:

(1) An Order pursuant to ss.  6, 7, 12 and 24(1) of the Canadian Charter of Rights and Freedoms in the nature of mandamus requiring the Respondents to demand the repatriation of the Applicant from the custody of U.S. forces in Guantanamo Bay, Cuba;

(2) An Order pursuant to ss.  6, 7, 12 and 24(1) of the Canadian Charter of Rights and Freedoms in the nature of certiorari quashing the Respondents’ ongoing decision and policy not to request the repatriation of the Applicant from the custody of U.S. forces in Guantanamo Bay, Cuba;

(3) An Order pursuant to ss.  7, 12, and 24(1) of the Canadian Charter of Rights and Freedoms in the nature of mandamus directing the Respondents to provide counsel for the Applicant with full and complete disclosure of all documents, records and other materials in the possession of all departments of the Crown in Right of Canada which might be relevant to the charges faced by the Applicant in Guantanamo Bay, and which have not already been produced pursuant to the Order of the Supreme Court of Canada dated May 23, 2008, and the Order of the Federal Court dated June 25, 2008, and which are therefore necessary for the purpose of allowing the Applicant to raise full answer and defence to the charges, subject to any terms and conditions which this Court might deem to be just and appropriate;

(4) Costs; and

(5) Such further and other relief as the Court deems to be just and appropriate.

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 27th day of August, 2008.

________________________
______________________

Dennis Edney
Nathan J. Whitling

Counsel for the Applicant
Counsel for the Applicant
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