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PART I: Statement of Facts and Overview

1. The background facts of importance to the present appeal are set out in the Affidavit of Richard Wilson dated January 20th, 2006. The Appellant has also filed an Affidavit of April Bedard dated February 6th, 2006 relating to certain requests brought pursuant to the Access to Information Act.

2. The Appellant Omar Ahmed Khadr is a Canadian citizen who is presently imprisoned by United States forces in U.S. Naval Station, Guantánamo Bay, Cuba. He has been charged with certain offences described as “Conspiracy”, “Murder by an Unprivileged Belligerent”, “Attempted Murder by an Unprivileged Belligerent”, and “Aiding the Enemy” (the “Charges”). The Charges relate to certain events which are alleged to have occurred in Afghanistan and elsewhere when the Appellant was 15 years of age and younger.

“Charge Sheet”, Appendix “A” to Notice of Application, A.B. Vol I, Tab 1, p. 5ff;

Affidavit of Richard Wilson, A.B. Vol. I, Tab 6, p. 30, paras. 21 and 22, Exhibits ‘L’ and ‘M’.

3. The Charges are being tried before a “Military Commission” appointed pursuant to certain orders and instructions of the President of the United States and the Secretary of Defence. 

Affidavit of Richard Wilson, A.B. Vol. I, Tab 6, p. 27, paras. 8-11, Exhibits ‘F’, ‘G’, and ‘H’.

4. The Charges carry a maximum penalty of life imprisonment. The prosecution is not seeking the imposition of the death penalty.

Affidavit of Richard Wilson, A.B. Vol I, Tab 6, p. 31, para. 23.

5. The Appellant wishes to raise full answer and defence to the Charges. 

6. The Respondents (collectively referred to herein as the “Crown) are four officials of the government of Canada who are in possession of voluminous documentary materials which are relevant to the allegations raised against the Appellant. Despite demand, they have refused to provide unredacted copies of these documents to the Appellant’s counsel.

7. Through requests pursuant to the Access to Information Act and through production and disclosure in Federal Court proceedings T-536-04 and T-686-04, the Appellant has obtained heavily redacted copies of some of the documentary materials in the Crown’s possession. By way of example only, two of the many documents obtained by counsel for the Appellant are set out at Exhibits ‘N’ and ‘O’ to the Affidavit of Richard Wilson.

Affidavit of Richard Wilson, A.B. Vol I, Tab 6, pp. 31-32, paras. 24-27, Exhibits ‘N’ and ‘O’.

8. The deletions and redactions which have been made throughout the documents produced to the Appellant have been made on grounds of international relations, national defence and national security. With respect to the materials produced pursuant to the Access to Information Act, these deletions and redactions are made pursuant to certain statutory “exemptions”. With respect to the materials produced pursuant to T-536-04 and T-686-04, these deletions and redactions are made pursuant to a “specified public interest immunity” under s. 38 of the Canada Evidence Act.

9. By letter dated November 21, 2005, the Appellant through his counsel demanded unredacted copies of all documents in the possession of the Crown which might be relevant to the allegations raised in the Charges. In support of this demand, the Appellant relied upon ss. 7 and 24(1) of the Charter as interpreted and applied in such authorities as R. v. Stinchcombe, [1991] 3 S.C.R. 326 and Purdy v. Canada (Attorney General) (2003), 230 D.L.R. (4th) 361 (B.C.C.A.). 
Exhibit ‘Q’ to Affidavit of Richard Wilson, A.B. Vol I, Tab 6Q, p. 146-47.

10. By Notice of Application, the Appellant brought an application before the Federal Court seeking an Order directing the Crown to provide the Appellant’s counsel with copies of the documents. 

Notice of Application, A.B. Vol I, Tab 1, p. 1-8.

11. In his reasons for decision below, the Hon. Mr. Justice K. von Finckenstein dismissed the Appellant’s application. Put briefly, this decision was based upon the fact that the Charges are not being prosecuted by the government of Canada, and because Canadian authorities did not have a significant role in investigating or laying the Charges.

Reasons for Order and Order of the Hon. Mr. Justice K. von Finckenstein, A.B. Tab 3, pp. 10-22.

12. The Appellant submits that the learned Chambers Justice erred in holding that the Crown’s refusal to produce relevant documents does not constitute a violation of the Appellant’s rights under s. 7 of the Charter and therefore does not call for a remedy pursuant to s. 24(1) of the Charter. The Respondents’ refusal to produce relevant documents constitutes conduct:

a. committed within Canada;

b. by officials of the government of Canada;

c. exercising legal authority conferred upon them by the Constitution of Canada; and

d. which frustrates the Appellant’s ability to raise full answer and defence to the Charges.

13. It is submitted that the above circumstances ground a violation of s. 7 of the Charter. 

14. Also of relevance to these proceedings is the conduct of the government of Canada in interviewing the Appellant in Guantánamo Bay. Prior to the laying of the Charges, Canadian officials from CSIS and DFAIT, with the consent of U.S. authorities, attended at Guantánamo Bay and interviewed the Appellant in the absence of his counsel. These visits were not welfare visits or covert consular visits but were purely information gathering visits with a focus on intelligence/law enforcement. The subject areas discussed with the Appellant included matters which are the subject of the Charges. Canadian agents took a primary role in these interviews, were acting independently and were not under instructions of US authorities. Summaries of information collected in these interviews were passed on to the RCMP, and importantly, to the United States authorities.

Reasons for Order and Order of the Hon. Mr. Justice K. von Finckenstein, A.B. Tab 3, pp.16-17, para. 19(iv);

Exhibits to Cross-Examination of William Robert James Johnston, A.B. Vol. II, Tab 13, pp. 257-65;

Khadr v. Canada (Attorney General), [2005] F.C.J. No. 1315, 2005 FC 1076 (T.D.) at para. 23. [Tab 1]
15. In the context of Federal Court Action T-536-04, Justice von Finckenstein has held that the circumstances of the interviews by CSIS and DFAIT arguably constituted violations of the Appellant’s rights under s. 7 of the Charter and that the action must therefore proceed to trial. In a subsequent ruling, Justice von Finckenstein issued an interim injunction prohibiting any further interviews pending the trial of the action. This matter has not yet proceeded to trial and a final determination regarding the constitutionality of these interviews has not yet been made.

Khadr v. Canada (Attorney General), [2004] F.C.J. No. 1700, 2004 FC 1394 (T.D.); [Tab 1]

Khadr v. Canada (Attorney General), [2005] F.C.J. No. 1315, 2005 FC 1076 (T.D.). [Tab 2]
16. The Appellant seeks an Order setting aside the decision of the Chambers Justice and granting the Order sought in the Appellant’s Notice of Application.

PART II: Points in Issue

17. The Appellant submits that this appeal raises the following issue:

Did the learned Chambers judge err in concluding that the Crown’s refusal to provide the Appellant with the relevant documents in its possession does not constitute a violation of the Appellant’s rights under s. 7 of the Charter, and therefore does not warrant a just and appropriate remedy pursuant to s. 24(1) of the Charter?

PART III: Submissions

A. The Purpose of the Appellant’s Application

18. As an introductory matter, it may be of assistance to explain why it is that the Appellant has brought an application for disclosure pursuant to s. 7 of the Charter, rather than merely relying upon alternative remedies available under the Access to Information Act and/or his rights of production and discovery in the context of Federal Court proceedings T-536-04 and T-686-04.

19. As noted above, many of the documents at issue in these proceedings have been produced to the Appellant in Federal Court proceedings T-536-04 and T-686-04, and/or pursuant to requests made by the Appellant under the Access to Information Act. However, the copies produced are heavily redacted, or have been withheld entirely. The Appellant intends to challenge these claims of “public interest immunity” and/or statutory exemption, and wishes to advance these challenges in the most effective manner possible.

20. In order to effectively challenge the Respondents’ decisions to withhold relevant documents from him, the Appellant wishes to ensure that his challenge is determined under s. 38.06 of the Canada Evidence Act rather than under s. 50 of the Access to Information Act. He also wishes to ensure that, when applying s. 38.06, the Court may properly consider and weigh the Appellant’s right to raise full answer and defence to the Charges in the balancing of interests.
21. Under s. 38.06 of the Canada Evidence Act, a designated Justice of the Federal Court sitting in review of claims of “public interest immunity” shall: (1) determine whether or not disclosure of the information would in fact be injurious to international relations or national defence or national security (s. 38.06(1)); and (2) determine whether or not the public interest in disclosure outweighs in importance the public interest in non-disclosure (s. 38.06(2)). 
Canada Evidence Act, R.S., 1985, c. C-5, s. 38.06; [Tab 3]

Gold v. R., [1986] 2 F.C. 129 (C.A.) at para. 17; [Tab 4]

Ribic v. Canada (Attorney General) (2003), 185 C.C.C. (3d) 129 (Fed.C.A.) at paras. 13-32. [Tab 5]
22. In contrast, under s. 50 of the Access to Information Act, a designated Justice of the Federal Court sitting in review of claims of exemptions asserted under that Act may only order production if he or she finds that there were no “reasonable grounds” for the refusal to disclose. The designated Justice does not have jurisdiction to independently determine whether or not the disclosure would in fact be injurious to international relations or national defence or national security in the manner required by s. 38.06(1). Further, the designated Justice has no jurisdiction to order production where the public interest in disclosure outweighs the public interest in non-disclosure in the manner required by s. 38.06(2). 
Access to Information Act, R.S., 1985, c. A-1, s. 50. [Tab 6]
23. The “public interest immunity” claims raised throughout the documents produced in Federal Court proceedings T-536-04 and T-686-04 will be challenged on the basis of s. 38.06 in the future. However, these proceedings were initiated prior to the laying of the Charges, and the Appellant’s right to raise full answer and defence to the Charges is not a matter at issue before the Court in those proceedings. The former case seeks a declaration and damages pertaining to the interviews conducted by CSIS while the Appellant was imprisoned in Guantánamo Bay, whereas the latter proceeding relates to a claim for the provision of consular services. Consequently, when applying s. 38.06 of the Canada Evidence Act in the context of T-536-04 and T-686-04, it is doubtful that the designated Justice may consider and weigh the Appellant’s right to raise full answer and defence in the balancing of interests required by s. 38.06(2).

24. In summary, neither the provisions of the Access to Information Act, nor the ordinary rules pertaining to production of relevant documents in Federal Court proceedings T-536-04 and T-686-04 provide an “adequate alternative remedy” to the Appellant’s application to obtain documents necessary to raise full answer and defence to the Charges. Consequently, this proceeding has been advanced on the basis of s. 7 of the Charter.

Harelkin v. University of Regina, [1979] 2 S.C.R. 561 at p. 588; [Tab 7]

Anderson v. Canada (Armed Forces), [1996] F.C.J. No. 1370 (C.A.) at para. 4; [Tab 8]
H. v. The Queen., [1986] 2 F.C. 71 (T.D.) at para. 17; [Tab 9]

Purdy v. Canada (Attorney General) (2003), 226 D.L.R. (4th) 761 (B.C.S.C.) at paras. 24-27  [Tab 10], aff’d: 230 D.L.R. (4th) 361 (B.C.C.A.). [Tab 11]

B. By Withholding Relevant Documents, the Crown has Frustrated the Appellant’s Ability to Raise Full Answer and Defence to the Charges

25. The Appellant is a Canadian citizen. He wishes to raise full answer and defence to the Charges. The conduct of the Crown has frustrated his ability to do so. This constitutes a violation of the Appellant’s rights under s. 7 of the Charter.

26. There is of course no question that if the Charges were being prosecuted in Canada, the Appellant would have a constitutional right to be provided with the documents at issue, subject only to appropriate claims of privilege. Clearly, a failure or refusal by the Crown to provide the Appellant with such documents would, in that context, constitute a violation of his right to raise full answer and defence, and a violation of his rights under s. 7 of the Charter.

27. Since the landmark decision of the Supreme Court of Canada in R. v. Stinchcombe, it has been firmly recognized that an accused’s right to disclosure of all relevant documents (both inculpatory and exculpatory) is integral to the right to raise full answer and defence enshrined in s. 7 of the Charter. Stinchcombe recognized that a failure to disclose relevant documents impedes the accused’s ability to raise full answer and defence, which in turn creates the risk of an innocent person being convicted and imprisoned:

Apart from the practical advantages to which I have referred, there is the overriding concern that failure to disclose impedes the ability of the accused to make full answer and defence.  This common law right has acquired new vigour by virtue of its inclusion in s. 7 of the Canadian Charter of Rights and Freedoms as one of the principles of fundamental justice.  (See Dersch v. Canada (Attorney General), [1990] 2 S.C.R. 1505, at p. 1514.)  The right to make full answer and defence is one of the pillars of criminal justice on which we heavily depend to ensure that the innocent are not convicted.  Recent events have demonstrated that the erosion of this right due to non-disclosure was an important factor in the conviction and incarceration of an innocent person.  In the Royal Commission on the Donald Marshall, Jr., Prosecution, Vol. 1:  Findings and Recommendations (1989) (the "Marshall Commission Report"), the Commissioners found that prior inconsistent statements were not disclosed to the defence.  This was an important contributing factor in the miscarriage of justice which occurred and led the Commission to state that "anything less than complete disclosure by the Crown falls short of decency and fair play" (Vol. 1 at p. 238). 

R. v. Stinchcombe, [1991] 3 S.C.R. 326 at para. 17. [Emphasis added] [Tab 12]
28. While the Charges are not being prosecuted in Canada, it is nevertheless clear that the Crown, through its own conduct in Canada, has frustrated the fairness of the Appellant’s foreign prosecution. The Appellant submits that this conduct grounds a violation of s. 7 of the Charter notwithstanding the fact that the ultimate effect of that violation will be felt outside the geographical boundaries of Canada.

29. On the authority of Stinchcombe, it is clear that the Crown has itself frustrated the ability of the Appellant to raise full answer and defence to the Charges. As a result of the Crown’s refusal to produce copies of all relevant documents, the Appellant’s ability to raise full answer and defence to the Charges has been denied, and the danger of the Appellant being wrongfully convicted has been increased.

C. A “Sufficient Causal Connection”

30. The Crown’s position is that s. 7 does not apply to this case since the Charges have been laid and are being prosecuted by the United States rather than by the Crown. In the Crown’s view, the absence of a Canadian criminal prosecution negates s. 7’s requirement of a “sufficient causal connection”.

31. However, it is well established that s. 7’s guarantee of fundamental justice applies even where deprivations of life, liberty or security may be effected by the officials of a foreign government, provided that a “sufficient causal connection” exists between the participation of the Canadian government and the ultimate deprivation effected. The leading case on point is the decision of the Supreme Court of Canada in Suresh v. Canada (Minister of Citizenship and Immigration), where the following was stated on behalf of a unanimous court:

¶ 52. 
We may thus conclude that Canadians reject government-sanctioned torture in the domestic context. However, this appeal focuses on the prospect of Canada expelling a person to face torture in another country.  This raises the question whether s. 7 is implicated at all.  On one theory, our inquiry need be concerned only with the Minister's act of deporting and not with the possible consequences that the expelled refugee may face upon arriving in the destination country.  If our s. 7 analysis is confined to what occurs on Canadian soil as a necessary and immediate result of the Minister's decision, torture does not enter the picture.  If, on the other hand, our analysis must take into account what may happen to the refugee in the destination country, we surely cannot ignore the possibility of grievous consequences such as torture and death, if a risk of those consequences is established. 

¶ 53. 
We discussed this issue at some length in Burns, [United States v. Burns, [2001] 1 S.C.R. 283, 2001 SCC 7].  In that case, the United States sought the extradition of two Canadian citizens to face aggravated first degree murder charges in the state of Washington.  The respondents Burns and Rafay contested the extradition on the grounds that the Minister of Justice had not sought assurances that the death penalty would not be imposed.  We rejected the respondents' argument that extradition in such circumstances would violate their s. 12 right not to be subjected to cruel and unusual treatment or punishment, finding that the nexus between the extradition order and the mere possibility of capital punishment was too remote to engage s. 12.  We agreed, however, with the respondents' argument under s. 7, writing that "[s]ection 7 is concerned not only with the act of extraditing, but also the potential consequences of the act of extradition" (para. 60 (emphasis in original)).  We cited, in particular, Canada v. Schmidt, [1987] 1 S.C.R. 500, at p. 522, in which La Forest J. recognized that "in some circumstances the manner in which the foreign state will deal with the fugitive on surrender, whether that course of conduct is justifiable or not under the law of that country, may be such that it would violate the principles of fundamental justice to surrender an accused under those circumstances".  In that case, La Forest J. referred specifically to the possibility that a country seeking extradition might torture the accused on return.

¶ 54. 
While the instant case arises in the context of deportation and not extradition, we see no reason that the principle enunciated in Burns should not apply with equal force here.  In Burns, nothing in our s. 7 analysis turned on the fact that the case arose in the context of extradition rather than refoulement.  Rather, the governing principle was a general one -- namely, that the guarantee of fundamental justice applies even to deprivations of life, liberty or security effected by actors other than our government, if there is a sufficient causal connection between our government's participation and the deprivation ultimately effected.  We reaffirm that principle here.  At least where Canada's participation is a necessary precondition for the deprivation and where the deprivation is an entirely foreseeable consequence of Canada's participation, the government does not avoid the guarantee of fundamental justice merely because the deprivation in question would be effected by someone else's hand. 

¶ 55. 
We therefore disagree with the Federal Court of Appeal's suggestion that, in expelling a refugee to a risk of torture, Canada acts only as an "involuntary intermediary" (para. 120). Without Canada's action, there would be no risk of torture.   Accordingly, we cannot pretend that Canada is merely a passive participant.  That is not to say, of course, that any action by Canada that results in a person being tortured or put to death would violate s. 7.  There is always the question, as there is in this case, of whether there is a sufficient connection between Canada's action and the deprivation of life, liberty, or security. 

Suresh v. Canada (Minister of Citizenship and Immigration), [2002] 1 S.C.R. 3, 2002 SCC 1 at paras. 52-55; [Emphasis added] [Tab 13]

United States v. Burns, [2001] 1 S.C.R. 283, 2001 SCC 7. [Tab 14]

See also: Application under s. 83.28 of the Criminal Code (Re), [2004] 2 S.C.R. 248, 2004 SCC 42 at paras. 75-76. [Tab 15]
32. In his reasons below, the learned Chambers Justice appears to have found that the Crown has not engaged in conduct which is capable of grounding a violation of s. 7 of the Charter sine: (1) there are no charges outstanding or investigations pending against the Appellant in Canada, (2) the Appellant was arrested by U.S. authorities in Afghanistan and transported to Guantanamo Bay, Cuba, where he is held in custody, and (3) there was no investigation in Canada.

Reasons for Order and Order of the Hon. Mr. Justice K. von Finckenstein, A.B. Tab 3, pp.16-17, para. 19.

33. However, the Appellant submits that a clear causal connection exists in this case. By withholding relevant documents, the Crown has itself frustrated the fairness of the foreign prosecution, and has itself increased the risk of the Appellant being wrongfully convicted of the Charges. The fact that any sentence of imprisonment would ultimately be imposed by a foreign tribunal does not negate the commission of a s. 7 violation by the Crown here in Canada.

D. Purdy v. Canada (Attorney General)

34. The case of greatest similarity to the case at bar is the decision of the British Columbia Court of Appeal in Purdy v. Canada (Attorney General). In this case, the RCMP and the FBI had co-operated in a joint investigation of the applicant for certain money laundering offences. The RCMP had assisted in a joint sting operation which involved luring the applicant to the United States where he was then arrested by American authorities. On application to the Supreme Court of British Columbia, the Crown was ordered to produce all relevant documents in its possession so as to allow the applicant to raise full answer and defence to the foreign prosecution.

Purdy v. Canada (Attorney General) (2003), 226 D.L.R. (4th) 761 (B.C.S.C.) [Tab 10], aff’d: 230 D.L.R. (4th) 361 (B.C.C.A.). [Tab 11]
35. As the learned Chambers Justice pointed out in his reasons below, the circumstances of Purdy are different from those of the case at bar. More specifically, the Crown in that case had a greater role in investigating the charges and in orchestrating the applicant’s arrest. Clearly, these were circumstances which were relevant to the Court’s decision to order disclosure. However, the Appellant submits that, at root, it was the Crown’s refusal to produce the documents which itself justified the Order granted in Purdy . The applicant’s Canadian nationality was also identified by the Court as “a key consideration”. The added degree of Crown participation, while clearly important, was not a necessary precondition to the relief granted.

Purdy v. Canada (Attorney General) (2003), 226 D.L.R. (4th) 761 (B.C.S.C.) [Tab 10], aff’d: 230 D.L.R. (4th) 361 (B.C.C.A.). [Tab 11]
36. The Court in Purdy summarized its reasons for decision in paragraph 20. Whereas the Crown and the Chambers Justice have emphasized the second sentence of this paragraph, the Appellant emphasizes the first and last:

[20] In the present case, the deprivation of the right to full answer and defence is here in Canada by the R.C.M.P.'s refusal to make disclosure, although the effect of the deprivation will be felt in Florida. The respondent faces charges in the U.S. because of an investigation in Canada, and because of the ruse employed by the police to bypass extradition. The causal connection is, in my opinion, direct and obvious. And, as stated in Cook, supra, the respondent's Canadian nationality is a key consideration. 

Purdy v. Canada (Attorney General) (2003), 226 D.L.R. (4th) 761 (B.C.S.C.) [Tab 10], aff’d: 230 D.L.R. (4th) 361 (B.C.C.A.) at para. 20. [Emphasis added] [Tab 11]
37. Further, the degree of Crown involvement in the United States’ prosecution of the Appellant is similar to that which had occurred in Purdy. This conduct has resulted in the imposition of an interim injunction on Charter grounds and were re-emphasized by Justice von Finckenstein in his reasons on the application below:

a) Conditions at Guantanamo Bay do not meet Charter standards (FBI note dated August 2, 2004, Applicant's Record, Ahmad affidavit, Tab 2J);

b) The Plaintiff is in poor mental and physical shape (Plaintiff's statement to his US counsel, Applicant's Record, Ahmad affidavit, Tab 2F, pp 49 and 50, para 21);

c) The DFAIT/CSIS visits were not welfare visits or covert consular visits but were purely information gathering visits with a focus on intelligence/law enforcement (DFAIT note of November 1, 2002, Applicant's Record, Ahmad affidavit, Tab 2Q, p. 148, para 7 and cross-examination of Serge Paquette, Respondent's Record ,Tab 4, pp. 35 and 70);

d) Summaries of information collected in the interviews were passed on to the RCMP (cross-examination of William Hooper, Respondent's Record, Tab 5, p. 7);

e) Canadian agents took a primary role in the interviews, were acting independently and were not under instructions of US authorities (cross-examination of William Hooper, Respondent's Record, Tab 5, p. 22);

f) Summaries of the information were passed on to US authorities (cross-examination of William Hooper, Respondent's Record, Tab 5, pp. 14, 15);

g) There is no evidence that the Plaintiff was advised of his Charter rights, e.g. right to silence, right to counsel (cross-examination of William Hooper, Respondent's Record, Tab 5, pp. 30-31);

h) There is no evidence that assurances were sought or provided by US authorities that the interviews would not be taped or that the evidence would not be used against the Plaintiff (cross-examination of William Hooper, Respondent's Record, Tab 5, p. 16); and

i) CSIS would like to reserve the right to question the Plaintiff in future so that the Plaintiff can help CSIS contextualize information that they have or may acquire (cross-examination of William Hooper, Respondent's Record, Tab 5, pp. 30 and 44).

Reasons for Order and Order of the Hon. Mr. Justice K. von Finckenstein, A.B. Tab 3, pp.16-17, para. 19(iv);
Khadr v. Canada (Attorney General), [2005] F.C.J. No. 1315, 2005 FC 1076 (T.D.) at para. 23. [Tab 1]
38. The Appellant submits that, like Purdy, the deprivation of his right to raise full answer and defence has been caused here in Canada by the Crown’s refusal to make disclosure, although the effect of that deprivation will be felt in Guantánamo Bay. The conduct of the Crown in gathering information and evidence which was then passed on to American authorities is also relevant in this regard.

E. “A Necessary Precondition for the Deprivation” and “An Entirely Foreseeable Consequence”
39. The Crown has argued in these proceedings that, in order to ground a s. 7 violation, the conduct of the Crown must be “a necessary precondition for the deprivation” and the deprivation must be “an entirely foreseeable consequence” of the Crown’s conduct. This argument invokes the language contained in paragraph 54 of Suresh set out above, and here reproduced for convenience:

¶ 54
While the instant case arises in the context of deportation and not extradition, we see no reason that the principle enunciated in Burns should not apply with equal force here.  In Burns, nothing in our s. 7 analysis turned on the fact that the case arose in the context of extradition rather than refoulement.  Rather, the governing principle was a general one -- namely, that the guarantee of fundamental justice applies even to deprivations of life, liberty or security effected by actors other than our government, if there is a sufficient causal connection between our government's participation and the deprivation ultimately effected.  We reaffirm that principle here.  At least where Canada's participation is a necessary precondition for the deprivation and where the deprivation is an entirely foreseeable consequence of Canada's participation, the government does not avoid the guarantee of fundamental justice merely because the deprivation in question would be effected by someone else's hand. 

Suresh v. Canada (Minister of Citizenship and Immigration), [2002] 1 S.C.R. 3, 2002 SCC 1 at para. 54. [Emphasis added] [Tab 13]

40. The above passage was subsequently considered and applied by the Supreme Court of Canada in Application under s. 83.28 of the Criminal Code (Re), as follows:
¶ 75      This Court has recently expressed the seriousness with which it views deportation or extradition to countries where torture and/or death are distinct possibilities: United States v. Burns, [2001] 1 S.C.R. 283, 2001 SCC 7; Suresh v. Canada (Minister of Citizenship and Immigration), [2002] 1 S.C.R. 3, 2002 SCC 1. In such cases, guarantees of fundamental justice apply even where deprivations of life, liberty or security may be effected by actors other than the Canadian government, if a sufficient causal connection exists between the participation of the Canadian government and the ultimate deprivation effected: Suresh,  at para. 54. This general principle was recognized in Suresh  to apply equally to either deportation or extradition hearings. 

¶ 76      In our view, a sufficient causal connection exists where information gathered under s. 83.28 is used to effect deprivations of liberty, such as torture or death, in circumstances where the government's participation was a necessary precondition, and the resulting deprivation an entirely foreseeable consequence of the participation. Accordingly, deportations or extraditions must accord with the principles of fundamental justice. Consequently, the parameters recognized in Burns, supra, at para. 124, and Suresh, supra, at para. 76, must be respected. 

Application under s. 83.28 of the Criminal Code (Re), [2004] 2 S.C.R. 248, 2004 SCC 42 at paras. 75-76. [Tab 15]

41. In reviewing the above authorities, the following two points will be noted. Firstly, the language of Suresh does not create a minimum threshold which must be met in every case in order for a s. 7 violation to occur. Rather, the Court stated that “At least where Canada's participation is a necessary precondition for the deprivation and where the deprivation is an entirely foreseeable consequence of Canada's participation” a s. 7 violation may be found. 
42. Secondly, it will be noted that the violations found in Burns, Suresh and Re Application under s. 83.28 where not based upon the actual infliction of capital punishment, torture or use of incriminatory statements. Rather, the Court emphasized that it was the risk of such events that attracted the protection of s. 7.
Suresh v. Canada (Minister of Citizenship and Immigration), [2002] 1 S.C.R. 3, 2002 SCC 1 at paras. 52-55. [Tab 13]

43. In any event, it is clear that the Crown’s refusal in this case to produce relevant documents  is “a necessary precondition for the deprivation” and it is clear that “the deprivation is an entirely foreseeable consequence of Canada's participation”. The s. 7 right at issue in this case is the Appellant’s right to raise full answer and defence to the Charges. Through its own conduct the Crown has itself deprived the Appellant of this right, and the deprivation of the Appellant’s ability to raise full answer and defence is an entirely foreseeable consequence of the Crown’s refusal to disclose the documents.
44. As Stinchcombe recognizes, withholding relevant documents from an accused person increases the risk or danger of that person being wrongfully convicted and imprisoned. That is, where an accused person’s ability to access relevant documents is impeded, wrongful convictions are foreseeable, and have in fact occurred. Should the Appellant be wrongfully convicted as a result of being denied access to relevant documents in the possession of the Crown, the Crown would itself be directly responsible for this miscarriage of justice. The increased risk of such an outcome has been caused by the Crown’s refusal to the Appellant’s demand for relevant documents.
F. R . v. Cook and the Extraterritorial Application of the Charter
45. As an additional ground for dismissing the application before him, the learned Chambers Justice stated that the disclosure of relevant materials to Canadian citizens to be used in foreign prosecutions would lead to an interference in foreign legal proceedings, and could act as an impediment to the provision of consular services by Canada:

¶ 18      Purdy, above stands for the exceptional case where disclosure can be justified if peculiar factual circumstances arise. Purdy, above does not stand for the proposition that whenever there is a foreign prosecution against a Canadian citizen and the Canadian government has some documents, that the accused is entitled to disclosure. This proposition would not be desirable or useful as it might lead to interference with foreign legal proceedings which Justice Iacobucci warned against in Cook, above. It could also act as an impediment to the providing of consular services by Canada, which is ironically the very thing the Applicant is seeking from the Respondents. 

Reasons for Order and Order of the Hon. Mr. Justice K. von Finckenstein, A.B. Tab 3, pp. 16-17, para. 18.

46. The above reference to Justice Iacobucci in Cook refers to the second branch of the test enunciated in the reasons of Iacobucci and Cory JJ. in R. v. Cook, wherein the following was held:

In our view, the Charter applies to the actions of the Vancouver detectives in interviewing the appellant in New Orleans. Two factors are critical to this conclusion and provide helpful guidelines for recognizing those rare circumstances where the Charter may apply outside of Canada: (1) the impugned act falls within s. 32(1) of the Charter; and (2) the application of the Charter to the actions of the Canadian detectives in the United States does not, in this particular case, interfere with the sovereign authority of the foreign state and thereby generate an objectionable extraterritorial effect.

R. v. Cook, [1998] 2 S.C.R. 597 at p. 11, para. 25. [Tab 16]

47. The Appellant submits that simply providing relevant documents to the Appellant cannot result in any interference with the conduct of military commission proceedings in Guantánamo Bay as contemplated by Cook. The Appellant is not seeking any direction or order which would purport to direct the Military Commission to do anything. Whether or not any evidence derived from the materials would be admissible before the Commission would be entirely within the purview of the Commission. 

48. A similar argument respecting the second requirement from Cook was raised by the Crown and rejected by the British Columbia Court of Appeal in Purdy. The Appellant commends the following analysis to this Court:

[24] The simple answer to the Crown's contention that the order under appeal violates the second principle is this: disclosure does no more than put the respondent in the position where he can offer the evidence obtained by disclosure to the U.S. court; it does not decide for the court whether to admit the evidence or determine how it should be used. Disclosure is sought to enable the respondent to present the defences of innocent intent and entrapment. Whether the defences are accepted is for the U.S. court to determine, and nothing in the order impinges on that authority. 

Purdy v. Canada (Attorney General) (2003), 226 D.L.R. (4th) 761 (B.C.S.C.) [Tab 10], aff’d: 230 D.L.R. (4th) 361 (B.C.C.A.) at para. 24. [Tab 11]

G. Conclusions

49. The Appellant submits that the Crown’s refusal to disclose relevant documents frustrates the Appellant’s ability to raise full answer and defence to the Charges, and as such violates his rights under s. 7 of the Charter. The fact that the Charges are being heard by a foreign tribunal does not negate the fact that its fairness has been frustrated in Canada by the Crown. The Appellant submits that this conduct calls for a just and appropriate remedy under s. 24(1) of the Charter.

PART IV: Order Sought

50. The Appellant requests an Order allowing this appeal, and granting on Order pursuant to s. 24(1) of the Charter as requested in the Appellant’s Notice of Application:

(1) An Order in the nature of mandamus directing the Respondents to provide counsel for the Applicant with full and complete disclosure of all documents, records and other materials in the possession of all departments of the Crown in Right of Canada which might be relevant to the Charges and which are therefore necessary for the purpose of allowing the Applicant to raise full answer and defence to the Charges, subject to any terms and conditions which this Court might deem to be just and appropriate;

(2) Costs; and

(3) Such further and other relief as the Court deems to be just and appropriate. 

Notice of Application dated January 3rd, 2006, A.B. Vol. I, Tab 1, p. 3. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 19th day of June, 2006.

Parlee McLaws LLP

_______________________

Per: Nathan J. Whitling

Counsel for the Appellant
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